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Question(s) Presented: Did BIA err in affirming IJ’s denial of Respondent’s asylum claim based on the 

protected ground of being a Tamil failed asylum seeker?  1369 

 

Holdings: “The BIA failed to give reasoned consideration to Jathursan's claim that as a Tamil failed asylum 

seeker, he had a well-founded fear of future persecution.” 1374 

• BIA failed to give reasoned consideration to record evidence of a pattern or practice of persecution of 

Tamil failed asylum seekers. 

• Remanded to BIA for reexamination of fear of future persecution as a Tamil failed asylum seeker (and 

also CAT).  

 

Rationale: BIA misstated IJ’s conclusion—IJ had not mentioned Tamil failed asylum seekers; BIA also ignored 

record evidence of torture of Tamils by Sri Lankan government forces. 

 

Facts: (1369-70) Pathmanathan Jathursan, native and citizen of Sri Lanka, was EWI in 2018. Caught by DHS, 

expressed fear of return, given CFI and determined to have credible fear. Claimed past persecution and feared 

future persecution based on “his Tamil race and/or ethnicity, his imputed political opinion as a supporter of the 

Liberation Tigers of Tamil Eelam (“LTTE”), his imputed membership in the LTTE through his brother, and his 

status as a Tamil failed asylum seeker.” 1370 Reported beatings, 3-day kidnapping, torture by 

government forces. Government soldiers demanded free services at his motor vehicle repair shop.  

 

Relevant Sri Lankan History: 

• LTTE = “Tamil separatist group in Sri Lanka that fought against the Sinhalese-dominated government in 

a decadeslong civil war. The LTTE sought to create an independent state for the Tamil minority in Sri 

Lanka. Although the LTTE officially lost the war in 2009, civil unrest continues in Sri Lanka. The 

record reflects that even after the war, persons suspected of having ties to the LTTE have been beaten, 

tortured, and raped. The record further suggests that much of the violence is carried out by the Elam 

People's Democratic Party ("EPDP"), a paramilitary group that operates with the tacit consent of the Sri 

Lankan government.”   1370 

 

Procedural History: 

• IJ: Denied relief based on claims of past persecution because government forces were only motivated 

by pecuniary gain.  
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o “Despite acknowledging that one of Jathursan's claimed protected grounds was his status as a 

"Tamil failed asylum seeker[]," id. at 39, the immigration judge, without explanation, 

considered only Jathursan's status as a general "returned asylum seeker." Id. at 42. The 

immigration judge ruled that Jathursan's proposed group of "returned asylum seekers" was not a 

cognizable social group because it "lack[ed] particularity and social distinction." Id.”    1371 

• BIA: Affirmed IJ regarding denying past persecution claim (motivation by pecuniary gain). 1372 

o “As to Jathursan's status as a Tamil failed asylum seeker, the BIA did something curious—

it imputed a finding to the immigration judge that the immigration judge did not make. 

The BIA stated that it "agree[d] with the [i]mmigration [j]udge that the record evidence does not 

establish an objectively reasonable fear of persecution . . . based on Tamil ethnicity, having 

sought asylum, or both." Id. (emphases added). 

o Completely ignored Jathursan’s report of his abduction and torture by government forces for 

three days (WRT CAT claim). 

 

Respondent’s Arguments: 

• PSG Tamil Failed Asylum Seeker: 

o Fears future persecution because he lacks a passport—government forces would understand this 

to mean he had been reporting on them elsewhere, and they would want to retaliate. 1370-71 

o “Returned asylum seekers, Jathursan contended, ‘are perceived as LTT[E] supporters.’” 1371 

o Record of news articles regarding Tamil failed asylum seekers and persecution by government. 

 

Appeals to Statute & Precedent: (Library of 11th Cir. cases, not all listed here) 

• Ali v. U.S. Att’y Gen., 931 F.3d 1327, 1333 (11th Cir. 2019): “to enable our review, the BIA must first 

extend ‘reasoned consideration’ to the petitioner’s claims.”   Jatharsan at 1372 

• Perez-Guerrero v. Att’y Gen., 717 F.3d 1224, 1232 (11th Cir. 2013) (alterations adopted) (internal 

quotation marks omitted): "To determine whether the Board gave reasoned consideration to a petition, 

we inquire only whether the Board considered the issues raised and announced its decision in terms 

sufficient to enable a reviewing court to perceive that it has heard and thought and not merely reacted." 

• Jeune v. U.S. Att’y Gen., 810 F.3d 792, 803 (11th Cir. 2016): “Some indications that the BIA failed to 

give reasoned consideration include when the BIA ‘misstates the contents of the record, fails to 

adequately explain its rejection of logical conclusions, or provides justifications for its decision which 

are unreasonable and which do not respond to any arguments in the record.’”   Jatharsan at 1372 

• Sanchez Jimenez v. U.S. Att’y Gen., 492 F.3d 1223, 1232 (11th Cir. 2007) (emphasis omitted) 

(internal quotation marks omitted): “To establish asylum based on past persecution, the applicant 

must prove (1) that [he] was persecuted, and (2) that the persecution was on  [*1374]  account of a 

protected ground.”  Jatharsan at 1373-74 (See same for future persecution standards) 

• Perez-Zenteno v. U.S. Att’y Gen., 913 F.3d 1301, 1306 (11th Cir. 2019): (paraphrased at 1374) 

“Whether a petitioner has established a sufficient nexus between persecution and a statutorily protected 

ground is a question of fact and therefore reviewed under the substantial evidence test.” 

• Lingeswaran v. U.S. Att’y Gen., 969 F.3d 1278, 1289-90 (11th Cir. 2020): (paraphrased at 1374) “An 

applicant also may demonstrate a well-founded fear of future persecution by showing that (1) he would 

be singled out for persecution if returned to his country or (2) there is a pattern or practice of persecution 
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against persons similarly situated to the applicant on account of a protected ground in the applicant's 

home country.” 

• Seck v. U.S. Att’y Gen., 663 F.3d 1356, 1368-69 (11th Cir. 2011): (paraphrased at 1375) “remanding 

withholding-of-removal claim for lack of reasoned consideration” 

• Jean-Pierre v. U.S. Att’y Gen., 500 F.3d 1315, 1326 (11th Cir. 2007): re. assessing all evidence for 

CAT claim; Court will remand to BIA if it “flatly ignores the grounds presented by the petitioner.” 

 

Discussion: 

• 11th Circuit can’t review petition before BIA has extended “reasoned consideration” to the petitioners 

claims.  1372 

o This means they had to consider the actual issues raised, not just giving a knee-jerk reaction. 

o “When the BIA fails to give reasoned consideration to a petitioner’s claims, we remand those 

claims.” 1372 

 

• BIA & IJ came to a reasoned conclusion regarding Jathursan’s claims of past persecution being just 

based on the government actors’ pecuniary motives. 1373-74 

 

• “The BIA failed to give reasoned consideration to Jathursan's claim that as a Tamil failed asylum seeker, 

he had a well-founded fear of future persecution.” 1374 

o Agrees that there was “ample evidence in the record to show a pattern or practice of persecution 

of Tamil failed asylum seekers who are returned to Sri Lanka. He argues that the BIA failed to 

give reasoned consideration to that evidence. We agree.”   1374 

 

• “Although reasoned consideration is not a demanding standard, it is not a meaningless one. The BIA 

fails to give reasoned consideration when it, among other things, ‘misstates the contents of the record.’ 

See Jeune, 810 F.3d at 803. The BIA misstated the record in this case when it wrote that the immigration 

judge made a finding concerning Jathursan’s status as a Tamil failed asylum seeker. No such finding 

was made.” 1374 

o “in his analysis the [1375] immigration judge focused exclusively on Jathursan’s general 

classification as a ‘returned asylum seeker[].’” 1374-75 

o “Nothing in the immigration judge’s analysis indicated that he considered what he had earlier 

identified as Jathursan’s claimed particular social group: Tamil failed asylum seekers.” 1375 

(emphasis original) 

o “Moreover, Jathursan’s evidence—which the immigration judge did not discuss or 

acknowledge—supported his claim that Tamil failed asylum seekers face persecution in Sri 

Lanka.” 1375 

 

• BTW, the IJ also failed to give reasoned consideration to Jathursan’s withholding claim: 

o The IJ said that since Jathursan had failed to meet standards for asylum, “he could not meet the 

higher burden of proof for withholding of removal.”  1375 

o “This is ordinarily an efficient way of disposing of a withholding-of-removal claim, . . . but it no 

longer works here. In light of our determination that the BIA did not give reasoned consideration 
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to Jathursan's status as a Tamil failed asylum seeker, we also must conclude that the BIA failed 

to give reasoned consideration to Jathursan's withholding-of-removal claim.”  1375 

 

• BIA also failed to consider CAT claim adequately: “We must remand when the BIA ‘flatly ignores the 

grounds presented by the petitioner’ or otherwise fails to give reasoned consideration to a petitioner’s 

claim for CAT relief.” (quoting Jean-Pierre at 1326) 

o Record is replete with reports of torture of non-politically active Tamils. 

 

 


