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Question(s) Presented: Does a sentence of probation count as imprisonment for purposes of INA 

§237(a)(2)(A)(iii) & INA §101(a)(43)(F), aggravated felony? 

 

Holdings: Yes. Rationale: “Binding precedent binds, yet again.” 20 

 

Facts: (2-3) Mexican citizen entered U.S. EWI in 1994. NTA in 2017. Two GA “simple battery” convictions. 

For one, he was sentenced to confinement for 12 months but was allowed to serve this on probation. The second 

one same. Both had condition that if he violated terms of probation, the confinement would kick in.  

 

Procedural History: 

• IJ: denied cancellation of removal and ordered him removed because of two battery convictions and 

clear sentence of confinement, even though these were served as probation. 

• State Judge: wrote statement explaining that Respondent was only sentenced to probation, not 

confinement. 

• BIA: Granted remand to IJ in light of new statement from State Judge. 

• IJ: statement was meaningless; ordered Respondent removed. 

• BIA: dismissed appeal, agreeing with IJ. 

 

Attorneys’ Arguments: 

• For Respondent:  

o Two GA convictions were not for crimes of violence; 

o Neither sentence was for 1 year of imprisonment. 

 

Appeals to Statute & Precedent: 

• INA §237(a)(2)(A)(iii): Aggravated Felony—ineligible for cancellation of removal. 

• INA §101(a)(43)(F): Aggravated Felony definition--crime of violence, sentenced for a term of 

imprisonment of at least one year 

• INA §101(a)(48)(B): Term of imprisonment definition—“the period of incarceration or 

confinement ordered by a court of law regardless of any suspension of the imposition or execution 

of that imprisonment or sentence in whole or in part.” 

• 18 U.S.C. §16(a): crime of violence = “an offense that has as an element the use, attempted use, or 

threatened use of physical force against the person or property of another.” 

• Gordon v. A.G., 962 f.3d 1344, 1347 (11th Cir. 2020): “If [the petitioner’s] conviction qualifies as an 

aggravated felony, he is both removable and ineligible for cancellation of removal . . .” 
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• Pereida v. Wilkinson, 141 S. Ct. 754, 760-61 (2021): Respondent bears burden of proving that he is 

NOT INELIGIBLE for cancellation of removal. Also, modified categorical approach. 

• Curtis Johnson v. U.S., 559 U.S. 133, 140 (2010): “physical force” = “violent force–that is, force 

capable of causing physical pain or injury to another person.” 

• Guillen v. A.G., 910 F.3d 1174, 1180 (11th Cir. 2018): categorical approach or modified categorical 

approach, depending on statute 

• Moncrieffe v. Holder, 569 U.S. 184, 190 (2013): see if state statute categorically fits with generic 

federal definition 

• Spaho v. A.G., 837 F.3d 1172, 1177 (11th Cir. 2016): State statute fits if its “elements are the same as, 

or narrower than, those of the generic [federal] offense.” Also modified categorical approach & de novo 

review of BIA’s decision because it’s a question of law. 

• Descamps v. U.S., 570 U.S. 254, 257 (2013): matching elements of state statute and generic federal 

offense; modified categorical approach 

• George v. A.G., 953 F.3d 1300, 1303-04 (11th Cir. 2020): reviewing categorical & modified 

categorical decisions de novo because they are questions of law. 

• Donawa v. A.G., 735 F.3d 1275, 1279-81 (11th Cir. 2013): reviewing divisibility de novo because it is 

a question of law 

• U.S. v. Howard, 742 F.3d 1334, 1346-49 (11th Cir. 2014): divisibility—illustrative examples v. 

alternative elements. 

• Mathis v. U.S., 136 S. Ct. 2243, 2249 (2016): alternative sets of means are not divisible. 

• Shepard v. U.S., 544 U.S. 13, 20-21 (2005): documents open for examination under the modified 

categorical approach. 

• U.S. v. Guzman-Bera, 216 F.3d 1019, 1020 (11th Cir. 2000): INA §(a)(43)(F) sentence of at least a 

year refers to the sentence actually imposed, not just the term of imprisonment the state court is 

authorized to impose. 18 (But see 1021—“when a court does not order a period of incarceration and then 

suspend it, but instead imposes probation directly, the conviction is not an aggravated felony.”) 

• U.S. v. Ayala-Gomez, 255 F.3d 1314, 1319 (11th Cir. 2001): Term of imprisonment includes “all parts 

of a sentence of imprisonment from which the sentencing court excuses the defendant, even if the court 

itself follows state-law usage and describes he excuse with a word other than ‘suspend.’” 

• U.S. v. Garza-Mendez, 735 F.3d 1284 (11th Cir. 2013): Same as this case—sentence, but allowed to 

serve on probation. Still counts as term of imprisonment. 

 

Discussion: 

• Categorical / modified categorical approach here 

o “Under the categorical approach, we do not consider the underlying facts of the particular crime, 

but only ‘whether the state statute defining the crime of conviction categorically fits within the 

generic federal definition of a corresponding aggravated felony.’” 7 quoting Moncrieffe at 190 

(internal quotation marks omitted). 

o If statute is divisible, we use modified approach. 8 

o “If that’s the kind of statute we are dealing with, we have to determine which phrase or 

subsection within the statute served as the basis for the defendant’s conviction. . . . After 
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determining that, we isolate the statutory phrase or subsection and its elements, and apply the 

categorical approach to them, comparing those elements to the required ones.”   8 

 

• Note that BIA didn’t make a divisibility determination. 

o “ordinary remand rule” = “When the BIA has not addressed an issue, we typically follow the 

‘ordinary remand rule,’ which provides that ‘the proper course, except in rare circumstances, is 

to remand.’” 8-9 quoting Calle v. A.G., 504 F.3d 1324, 1329 (11th Cir. 2007) (quotation marks 

omitted) (quoting INS v. Ventura, 537 U.S. 12, 16 (2002)). 

o But we don’t follow this if the issue is legal, not factual, because then the agency’s expertise 

isn’t so applicable. 

o “The question is not one that lends itself to agency expertise but instead involves a purely legal 

question, which falls within the expertise of federal courts.”  9 

o For modified categorical /divisibility questions, we review de novo because it’s a question of 

law. 

 

• GA simple battery statute: either/or elements, numbered. 

o “Alternative sets of elements usually signal divisibility.” 

o Here it’s divisible: insulting contact battery / physically harmful battery. 

o Also, look at state law for what they think about it. (Here, divisibility.) 

o “Because of the difference between the elements of [the GA battery statute], it is error for a trial 

court to instruct the jury on simple battery based on ‘insulting or provoking’ contact if the 

defendant was actually charged with simple battery based solely on ‘physical harm,’ unless the 

jury is also given a limiting instruction.”  12 

o Defendant could be convicted for TWO counts of battery for the same conduct if one is insulting 

contact and the other is physical contact. This is only possible because of divisibility. 13 (Can’t 

be sentenced for two IDENTICAL offenses rising from same set of facts.) 

 

• Here: Divisible; physical contact battery; crime of violence because physical harm. 

 

• So how about the sentence? 

o He was sentenced to at least one year, even though he was allowed to serve it as probation. 

o “It could not be any clearer that what we held ‘could not be any clearer’ in Garza-Mendez also 

could not be any clearer in this case: the defendant, there and here, was sentenced to a term of 

imprisonment of at least 12 months. Binding precedent binds, yet again.” 20 

• What about the judge’s clarification orders? 

o “Our response to that argument was, to put it in the vernacular, ‘give us a break.’” 21 

o Clarification came 17 years after the sentence! 

o Not the judge who issued it, just some judge reviewing it—“something we are quite capable of 

doing ourselves”! 21 

o “it doesn’t help Talamantes that each so-called ‘clarification order’ is a thinly veiled—or more 

like a buck naked—attempt to affect the result of a federal proceeding by altering the sentencing 

judge’s sentence order more than a decade and a half after the sentence had been served.” 22 
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• “In the Hail Mary part of his argument, Talamantes attempts to persuade us that instead of following our 

own precedent we should follow a BIA decision that purported to be an application of our precedent . . . 

there is no reason we should follow an agency decision that says it is interpreting and applying our 

precedent, instead of just interpreting and applying our own precedent our own selves. That is, after all, 

what we do day in and day out. And even if we were inclined to have the BIA pinch hit for us, invoking 

its decision in Estrada is a swing and a miss for Talamantes.” 23 

 

• “Finally, the BIA’s Estrada decision is no longer even in the ball game anyway.” 23 

 

 


