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Question Presented: Are prison conditions in Haiti sufficient for a CAT claim? 

 

Holdings: No, the prison conditions don’t count as “torture” under a CAT claim. 

• Definition of Torture 

o “an extreme form of cruel and inhuman treatment and does not extend to lesser forms of cruel, 

inhuman, or degrading treatment or punishment.” 297 

o The act must cause severe physical or mental pain or suffering 

o The act must be intentionally inflicted 

o The act must be inflicted for a proscribed purpose 

o The act must be inflicted by or at the instigation of or with the consent or acquiescence of a 

public official who has custody or physical control of the victim 

o The act cannot arise from lawful sanctions 8 C.F.R. Sec 208.18(a) 297 

• Proof for a CAT claim 

o All evidence relevant to a possibility of future torture must be considered, including but not 

limited to: 

▪ Evidence of past torture inflicted on applicant; 

▪ Evidence that the applicant could relocate to a part of the country of removal where he or 

she is not likely to be tortured; 

▪ Evidence of gross, flagrant, or mass violations of human rights within the country of 

removal, where applicable; 

▪ Other relevant information regarding conditions in the country of removal. (8 C.F.R. Sec 

208.16(c)(3) (2001)) 

• Substandard prison conditions in country of removal do not constitute torture where there is no evidence 

that the authorities intentionally create and maintain such conditions in order to inflict torture. 

 

Facts: 292-93 Citizen of Haiti entered EWI, later convicted of sale of cocaine under FL law. Testified re. 

torture in Haiti, especially private property dispute and prison conditions. 

 

Appeals to Statute & Precedent: 

• 8 C.F.R. Sec. 208.16(c) (2001):  

• 8 C.F.R. Sec. 208.18: defining torture 

• Matter of Y-L-, A-G-, & R-S-R-, 23 I&N Dec. 270 (A.G. 2002): public official acting in official 

capacity 
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• Ireland v. United Kingdom, 2 Eur. Ct. H.R. 25 (1978): defining torture vs. other, lesser forms of cruel 

or inhuman treatment. 

• INS v. Cardoza-Fonseca, 480 U.S. 421, 430 (1987): “more likely than not” standard of proof for 

withholding of removal applies here.  302 

 

Relevant U.S. History: 

• 1977 Convention Against Torture: U.S. position was that torture was “limited to extreme forms of cruel, 

inhuman, or degrading treatment.” 295 

• 1988 President Reagan signed the CAT 

• 1990 Senate decided to ratify 

• 1994 CAT became effectively binding on the U.S. 

• 1998 Foreign Affairs Reform and Restructuring Act: authorized implementation of CAT & 

promulgation of regulations 

 

Discussion: 

• “The severity of the pain and suffering inflicted is a distinguishing characteristic of torture.” 295 

• Torture must be “more likely than not.” 296 

• Torture must be extreme & severe, not lesser forms of cruel or inhuman treatment. 298 

o “Torture is an aggravated and deliberate form of cruel, inhuman, or degrading treatment resulting 

in intense suffering. Degrading treatment is characterized by gross humiliation of an individual.” 

298 

• Torture must be intentional: “Thus, an act that results in unanticipated or unintended severity of pain or 

suffering does not constitute torture.”  298 

• Torture must have an illicit purpose—“obtaining information or a confession; punishment for a victim’s 

or another’s act; intimidating or coercing a victim or another; or any discriminatory purpose.”    298 

• “Torture covers intentional governmental acts, not negligent acts or acts by private individuals not 

acting on behalf of the government.” 299 

• “To constitute torture, an act must be directed against a person in the offender’s custody or control.” 8 

C.F.R. Sec. 208.18(a)(6). 299 

• “The term ‘acquiescence’ requires that the public official, prior to the activity constituting torture, have 

awareness of such activity and thereafter breach his legal responsibility to intervene to prevent such 

activity.” 8 C.F.R. Sec. 208.18(a)(7) 

• Judicially imposed sanctions don’t count. 

 

Commentary:  

• Dissents are not briefed. 


