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Question(s) Presented:  

1. Did IJ err in proceeding with asylum hearing after Respondent’s attorney suddenly refused to appear 

(denial of due process & right to obtain counsel)? 

2. Did attorney’s failure to appear constitute ineffective assistance of counsel? 

 

Holdings: Petition for review denied. 

1. “We find that there was no abuse of discretion or denial of Ponce-Leiva’s right to counsel.”  375 

2. Claim to IAC fails. 

 

Rationale:  

1. Counsel flagrantly violated the practices and procedures of the immigration court. He had plenty of time 

to make other arrangements for that date. “Further, the immigration judge made a reasonable 

determination that in light of counsel’s previous deficient performance with respect to Ponce-Leiva, his 

absence at the hearing would have made no difference.” 375 

2. “Counsel’s absence did not prejudice [378] Ponce-Leiva, and therefore Ponce-Leiva’s ineffectiveness 

claim must fail.”  377-78 

 

Facts: (371-72) Citizen of Guatemala received NTA 1997. Appeared at first MCH pro se; IJ continued hearing 

to give him time to obtain an attorney. Next MCH he appeared with an attorney and stated he would pursue 

asylum. Two days before merits hearing, counsel informed court he would not be available for the hearing date; 

IJ went ahead with it anyway because counsel had accepted the date originally.  

 

Procedural History: 

• July 1 1999: IJ denied request for continuance and denied asylum application.  

• Sept 24 2001: BIA affirmed. 

 

Appeals to Statute & Precedent: 

• Lu v. Ashcroft, 259 F.3d 127 (3d Cir. 2001): IAC 

• Matter of Lozada, 19, I&N Dec. 637 (BIA 1988): IAC procedural steps. 

• Uspango v. Ashcroft, 289 F.3d 226 (3d Cir. 2002): right to counsel. 

• Castro-O’Ryan v. INS, 847 F.2d 1307 (9th Cir. 1988): due process & right to counsel violated only if 

there is significant prejudice. 

• Nelson v. INS, 232 F.3d 258 (1st Cir. 2000): due process & right to counsel 
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• U.S. v. Torres-Sanchez, 68 F.3d 227 (8th Cir. 1995): due process & right to counsel—violation if 

deprivation is especially egregious. 

• Nazakat v. INS, 981 F.2d 1146 (10th Cir. 1992): the mere inability to obtain counsel does not 

constitute a violation of due process. 

• Vides-Vides v. INS, 783 F.2d 1463 (9th Cir. 1986): inability to obtain counsel does not constitute a 

violation of due process. 

 

Discussion: 

• IJ’s reasons for proceeding with asylum case and denying continuance: 

o Counsel had not benefitted respondent, so he was better off without his attorney. 

o Taxpayers had paid for the time set aside for the merits hearing. 

o INS would be put out if cases could not be orderly processed. 

o Immigration Court would be unable to manage its docket if attorneys could shirk their 

responsibilities in this manner. 

o The absence of counsel is not necessarily a prejudicial error. 

• BIA’s explanation for affirming: 

o “Because Ponce-Leiva could not show that he was prejudiced by the absence of [373] counsel, 

there was no due process violation.” 372-73 

o “As for ineffective assistance, the BIA rejected that claim, explaining that Ponce-Leiva could 

neither show that his proceedings were fundamentally unfair nor show that he was prejudiced by 

counsel’s performance.” 373 

• Due Process Question: 

o “First, we consider whether denial of the continuance request violated Ponce-Leiva’s right to 

counsel.” 374 

o No 6th Amendment right to counsel in deportation proceedings.  374 

o “The constitutional right to counsel is based upon the Fifth Amendment’s guarantee of due 

process of law.” 374 

o “According to the Ninth Circuit, due process is violated only if a violation of the statutory right 

to counsel is accompanied by significant prejudice.”  374 

o IJ’s denial of continuance was reasonable, based on attorney’s conduct and burden on taxpayers 

and government of him not showing up.  

o “Counsel’s failure to discharge his duties did not mean that Ponce-Leiva’s ‘right to 

counsel’ was violated; Ponce-Leiva was simply the victim of poor lawyering.”  376 

o “Ponce-Leiva was not denied the right to counsel, and he was not denied the opportunity to 

obtain the counsel of his choice. His attorney simply failed to come through for him. While this 

is unfortunate, Ponce-Leiva’s right to counsel was not violated.”  376 

o “In this case, one of the circumstances which the immigration judge apparently factored into his 

decision to deny the continuance was the facial lack of merit in Ponce-Leiva’s application for 

asylum.” 377 

• IAC Question: 

o “To advance a successful claim for ineffective assistance of counsel, an alien must demonstrate 

prejudice—he ‘must show that he was prevented from reasonably presenting his case.’” 377 

Dissent: Notes that respondent never waived his right to counsel; IJ’s discretion denied this right. 


