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Question Presented (inter alia): Does a defective NTA stop the calendar clock for purposes of Post-

Conclusion Voluntary Departure? 

 

Holdings: Nope. A defective NTA means the calendar clock keeps running for accrual of 1 year of physical 

presence for PCVD—and this can’t be cured by a subsequent Notice of Hearing. Remanded to IJ to see if he is 

otherwise eligible for Voluntary Departure. 

• Neither Pereira nor Niz-Chavez “require the termination of removal proceedings when a notice to 

appear fails to specify the time or place of a removal hearing.” 414 

• If there is NO nexus between persecution and protected ground, then there’s no need to distinguish 

between the “one central reason” standard of the asylum statute and the “a reason” standard of the 

withholding statute. 

• “We agree with the parties that our holding in Matter of Viera-Garcia and Ordonez-Viera does not 

survive Niz-Chavez.”  416 

 

Rationale: The PCVD statute’s stop-time rule (§240B(b)) is governed by the same expectations as the 

cancellation stop-time rule, namely that the NTA contain the time and place of the initial removal hearing 

(§239(a)). So since Niz-Chavez applied in one such situation, it’s going to apply in this other one. 

 

Facts: (409) Citizen of Guatemala applied for admission in U.S. without valid entry documents. Placed in 

removal proceedings; NTA lacked time or place. Later served with Notice of Hearing; attended all removal 

hearings. Denied relief.  

 

Procedural History: 

• IJ: Denied relief from removal; “found that the NTA in this case precluded the respondent from 

accruing the requisite period of continuous physical presence for purposes of voluntary departure at the 

conclusion of removal proceedings.” 410 

 

Appeals to Statute & Precedent: 

• §239(a): NTA must specify time and place of initial removal proceeding. 

• §240B(b): Post-conclusion voluntary departure requirements. (Tied to ^^^) 

• Posos-Sanchez v. Garland, 3 F.4th 1176 (9th Cir. 2021): defective NTA does not stop accrual of 

physical presence for purposes of Post-Conclusion Voluntary Departure, and a Notice of Hearing cannot 

correct a defective NTA. 
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o “Accordingly, the court reasoned that a respondent accrues physical presence for purposes of 

section 240B(b)(1)(A) from the moment he enters the United States until he is served with a 

single document providing him with all the information required by section 239(a) of the Act. 

We agree with the Ninth Circuit’s reasoning and will apply it nationwide.”  416 

• Matter of Viera-Garcia & Ordonez-Viera, 28 I&N Dec. 223 (BIA 2021): overruled in part. Noted that 

VD statute was very similar to cancellation of removal in that each ties the stop-time moment to the 

issuance of an NTA “under §239(a),” which must specify time and place of initial hearing. (Also said 

that subsequent Notice of Hearing would cure the defective NTA, but this part is now overruled.) 

• Matter of L-E-A- (“L-E-A- I”), 27 I&N Dec. 40 (BIA 2017): Overruled in part in 2021, but the nexus 

bit remains good law.   412n.6 

• Santos-Ponce v. Wilkinson, 987 F.3d 886, 890 (9th Cir. 2021): observing that where “there was no 

nexus at all,” there is “no distinction between the ‘one central reason’ phrase in the asylum statute and 

the ‘a reason’ phrase in the withholding statute.” 

• Matter of Arambula-Bravo, 28 I&N Dec. 388 (BIA 2021): Defective NTA does not affect IJ’s 

jurisdiction. 

• Pereira v. Sessions, 138 S. Ct. 2105 (2018): Defective NTA does not trigger the stop-time rule for 

purposes of cancellation of removal. 

• Niz-Chavez v. Garland, 141 S. Ct. 1474 (2021) Defective NTA is not cured by subsequent Notice of 

Hearing. 

 

Discussion: 

• Also discusses dismissal of asylum/withholding claim due to lack of nexus to proposed PSG (indigenous 

Guatemalan youths who have abstained from joining the street gangs). 

• BIA agrees with Ninth Circuit in Posos-Sanchez v. Garland—stop-time rule applies to PCVD statute, 

too, which is also connected with the rule about what NTAs have to include. So a defective NTA does 

not stop the time on accrual of physical presence for purposes of the PCVD, and after Niz-Chavez a 

subsequent Notice of Hearing cannot cure a defective NTA. 

 

Commentary: 

• §240B(b): Post-Conclusion Voluntary Departure 

o Physically present in U.S. for a period of time of at least one year immediately preceding the 

date the notice to appear was served. 

o The NTA has to be according to §239(a)—must specify the time and place at which the initial 

removal proceeding will be held. 

 


