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Question Presented: Did respondent establish that exceptional and extremely unusual hardship would occur to 

her USC children if she were removed to Mexico? 

 

Holdings: Respondent did not meet the standard of exceptional and extremely unusual hardship, and so did not 

establish eligibility for cancellation of removal. 

 

Rationale: Not unusual enough to qualify; just describes common hardship any family might experience. 

 

Facts: 320 Mexican citizen entered U.S. EWI in 1985. Has 2 USC children, ages 11 and 6. Has worked in U.S., 

bought her own house. No relatives in Mexico; her mother lives in the U.S. and cares for the children while she 

works. All siblings, aunts, and uncles live in U.S. without status.  

 

Procedural History: 

• IJ: Granted cancellation of removal under §240A(b), finding hardship to children of an emotional, 

academic, and financial nature; found hardship “unconscionable.” IJ certified decision to BIA to review. 

INS also appealed grant of relief. 

• BIA: Actually heard oral argument. Sustained INS’s appeal; granted Voluntary Departure. 

 

Appeals to Statute & Precedent: 

• INA §240A(b)/8 U.S.C. §1229b(b): cancellation of removal for non-LPR. 

• Matter of Monreal, 23 I&N Dec. 56 (BIA 2001): defined “exceptional and extremely unusual 

hardship.” Decided between IJ’s decision and oral argument before BIA in this case. 

 

Discussion: 

• Standard of hardship from Monreal: “substantially different from, or beyond, that which would normally 

be expected from the deportation of an alien with close family members here.” Monreal at 65 

• Fact pattern similar: “We recognized that the respondent’s children would suffer some hardship if they 

accompanied their father to Mexico, and that they would likely have fewer opportunities there. 

However, emphasizing the high bar Congress had imposed in enacting the ‘exceptional and extremely 

unusual hardship’ requirement, we concluded that the bar had not been reached.” 321 
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• “Finding nothing ‘unusual, unique, or exceptional’ in this case, the Service asserts that the respondent is 

in the same position as hundreds, if not thousands, of other Mexican nationals who have spent a 

considerable period of time in this country.”  322 

• “[W]e note that the cases cited by the respondent at oral argument, and in her brief, address the meaning 

of ‘extreme hardship,’ not ‘exceptional and extremely unusual hardship.’” 322 

o “However, Congress has now imposed a standard of hardship that is significantly more 

burdensome than the former ‘extreme hardship’ standard. We simply cannot find that she has 

met the very high standard of the current law.” 322 

• “we recognize that Mexico likely will not provide the respondent’s children with an education equal to 

that which they might obtain in the United States. However, the respondent has not shown that her 

children would be deprived of all schooling or of an opportunity to obtain any education.” 323 

• “In assessing hardship, we should not consider the fact that the respondent’s extended family is here 

illegally, rather than in Mexico, as a factor that weighs in her favor.” 323 

• “Her children are still relatively young and are in good health. While they certainly will face some 

problems in adapting to life outside the U.S. they will likely be able to make the necessary adjustments.” 

324 

• “While almost every case will present some particular hardship, the fact pattern presented here is, in 

fact, a common one, and the hardships the respondent has outlined are simply not substantially different 

from those that would normally be expected upon removal to a less developed country.”  324 

 

Dissent #1: Cecelia Espenoza 

• “under the interpretation announced today, it is more than likely that no respondent from Mexico will 

qualify for cancellation unless the qualifying relative has severe medical problems.” 325 

• In Monreal, “we rejected an ‘unconscionable’ standard as higher than required.” 325 

• Major difference in new standard is WHOSE HARDSHIP is in view: 

o “By eliminating the relevance of hardship to the respondent, Congress directed us to focus on the 

exceptional and extremely unusual hardship to the USC or LPR who would be affected by the 

removal of the alien.” 326 

• Notes Plyler v. Doe—“The future cost [of this decision], however, will be a citizen who is permanently 

handicapped and thus less capable than others of engaging in the political process.” 327 

• “The rationalization that a United States citizen child can always return to the United States when he or 

she reaches the age of majority begs the question.”  327 

• “In reaching such a conclusion, the majority has overlooked the specific language used by Congress, 

which zeroes in specifically on the impact of removal on the stakeholders.” 328 

 

Dissent #2: Juan P. Osuna 

• “In many cases, it is artificial and defies logic to attempt to consider the relatives’ hardship without 

some consideration of the hardship to the respondent.”  331 


