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Question(s) Presented: “[W]hether an alien who has requested and been granted voluntary departure from the 

United States . . . must adhere to that election and depart within the time prescribed, even if doing so causes the 

alien to forgo a ruling on a pending, unresolved motion to reopen the removal proceedings.”  4 

 

Holdings: “Absent a valid regulation resolving the dilemma in a different way, we conclude the alien must be 

permitted an opportunity to withdraw the motion for voluntary departure, provided the [6] request is made 

before the departure period expires.”   5-6 Reversed and remanded. 

 

Rationale: Practical limitations must be taken into account: “It is foreseeable, and quite likely, that the time 

allowed for voluntary departure will expire long before the BIA issues a decision on a timely filed motion to 

reopen.” 16 

 

Facts: (6-8) Citizen of Nigeria came to U.S. on temporary nonimmigrant visa in 1998 and overstayed. Married 

a USC in 1999, wife filed I-130 without necessary documentation; this was denied in 2003. 2004 NTA served. 

Wife filed second I-130.  

 

Procedural History: 

• 2004 IJ: Denied request for continuance while I-130 was filed. Granted voluntary departure. 

• Nov. 2005 BIA: Affirmed, ordered petitioner to depart within 30 days. 

• Dec. 2005 Request to Withdraw VD: two days before 30-day period ended. 

• Dec. 2005 MTR with BIA: claiming new evidence of bona fide marriage and seeking continuance till I-

130 was resolved. 

• Feb. 2006 BIA: Denied petitioner’s request to withdraw the voluntary departure election. (More than 

two months after the VD period expired—denied on basis that he had overstayed his voluntary departure 

period.) 

• 2006 Fifth Circuit: affirmed BIA. 

• 2008 IJ: Denied second I-130 on grounds that it was a sham marriage entered into for immigration 

benefits. 
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Appeals to Statute & Precedent: 

• 8 U.S.C. § 1229a(c)(7): motions to reopen limited to one. 

• 8 U.S.C. § 1229c(b)(2): voluntary departure grant means you have to leave within 60 days or forfeit 

forms of relief for 10 years. 

• 8 CFR § 1003.2(d)(2007): voluntary departure carried out has the effect of withdrawing the motion to 

reopen. 

 

Discussion: 

• “Without some means, consistent with the Act, to reconcile the two commands—one directing voluntary 

departure and the other directing termination of the motion to reopen if the alien departs the United 

States—an alien who seeks reopening has two poor choices: The alien can remain in the United States to 

ensure the motion to reopen remains pending, while incurring statutory penalties for overstaying the 

voluntary departure date; or the alien can avoid penalties by prompt departure but abandon the motion to 

reopen.” 5 

 

• “The issue is whether Congress intended the statutory right to reopen to be qualified by the voluntary 

departure process.’  5 

 

• In new statute & in legislative history, there’s no hint about the connection between VD and MTR. 14-

15 

 

• “Reading the Act as a whole, and considering the statutory scheme governing voluntary departure 

alongside the statutory right granted to the alien by [MTR statute] to pursue ‘one motion to reopen 

proceedings,’ the Government’s position that the alien is not entitled to pursue a motion to reopen if the 

alien agrees to voluntarily depart is unsustainable. It would render the statutory right to seek 

reopening a nullity in most cases of voluntary departure.”  16 

 

• “Absent tolling or some other remedial action by the Court, then, the alien who is granted voluntary 

departure but whose circumstances have changed in a manner cognizable by a motion to reopen is 

between Scylla and Charybdis: He or she can leave the United States in accordance with the voluntary 

departure order; but, pursuant to regulation, the motion to reopen will be deemed withdrawn. . . . 

Alternatively, if the alien wishes to pursue reopening and remains in the United States to do so, he or she 

risks expiration of the statutory period and ineligibility for adjustment of status, the underlying relief 

sought.” 18 

 

• “It is necessary, then, to read the Act to preserve the alien’s right to pursue reopening while respecting 

the Government’s interest in the quid pro quo of the voluntary departure arrangement.” 19 

 

• “Although a statute or regulation might be adopted to resolve the dilemma in a different manner, as 

matters now stand the appropriate way to reconcile the voluntary departure and motion to reopen 

provisions is to allow an alien to withdraw the request for voluntary departure before expiration of the 

departure period.”  20 
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o “As a result, the alien has the option either to abide by the terms, and receive the agreed-upon 

benefits, of voluntary departure; or, alternatively, to forgo those benefits and remain in the 

United States to pursue an administrative motion.” 21 

 

Dissent #1: Scalia (with Roberts, Thomas) 

• “the Court holds that petitioner must be permitted to renounce that agreement [to voluntarily depart] (the 

opinion dresses this up as ‘withdrawing the motion for voluntary departure’) provided the request is 

made before the departure period expires.”  23 

 

• “It would indeed be extraordinary (though I doubt it would justify a judicial rewrite) for a statute to 

impose that stark choice upon an alien: depart and lose your right to seek reopening, or stay and incur 

statutory penalties. But that is not the choice this statute imposes. It offers the alien a deal, if he finds it 

in his interest and wishes to take it. . . . Seems entirely reasonable to me.” 24-25 

 

• “Litigants are put to similar voluntary choices between the rock and the whirlpool all the time, without 

cries for a judicial rewrite of the law.”  25 

 

• “Petitioner requested and accepted the above described deal, but now—to put the point bluntly but 

entirely accurately—he wants to back out.” 25 

 

• “The Court holds that the plain requirement of the statute and of validly adopted regulations cannot be 

enforced because the statute itself forbids it. 

“Not so. The Court derives this prohibition from its belief that an alien must, no matter what, be given 

the full benefit of the right to reopen, even if that means creating an extrastatutory option to renege upon 

the statutorily contemplated agreement to depart voluntarily.” 27 

 

• “the Court has not ‘reconciled’ statutory provisions; it has simply rewritten two of them to satisfy its 

notion of sound policy—the requirement of a commitment to depart and the prescription that a failure to 

do so prevents adjustment of status.”  28 

 

Dissent #2: Alito 

• “Since the statute does not decide the question whether an alien should be permitted to withdraw a 

voluntary departure request, the authority to make that policy choice rests with the agency.” 31 
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Commentary: 

Post-conclusion VD 

o Physically present in U.S. for at least 1 year immediately preceding NTA  

o Good moral character (5 years) 

o Not deportable under certain crimes statutes 

o Has the means to depart and intends to do so 

• Time limit: 60 days post-conclusion / 120 days before/during proceedings: can’t exceed these respective 

amounts. 

• Typically does not begin to run until administrative appeals are concluded. (§ 1101(47)(B); 8 CFR § 

1003.6(a)) 

• Quid pro quo agreed upon by FN & gov’t    11 

 

Motions to Reopen 

• “The Act, to be sure, limits in significant ways the availability of the motion to reopen. It must be noted, 

though, that the Act transforms the motion to reopen from a regulatory procedure to a statutory form of 

relief available to the alien.” 14 

 


