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Question(s) Presented: Is Respondent eligible for discretionary relief in the form of cancellation of removal, 

given his criminal conviction, which he refuses to identify? 

 

Holdings: 8th Circuit Affirmed. Respondent must disclose nature of crime in order to prove this aspect of his 

eligibility. 

 

Rationale: INA §240A expressly requires Respondents to prove they do not stand convicted of a disqualifying 

criminal offense. 

• “No one before us questions that Nebraska’s statute contains some crimes of moral turpitude under 

federal law. Given this, it necessarily fell to Mr. Pereida to show that his actual offense was not among 

those disqualifying offenses.”  766 

• Criminal context is different: limited documentation. For immigration context, show your cards. 

 

Facts: (759-60) Mexican citizen entered country EWI. Was charged in NE with “attempted criminal 

impersonation,” a statute with four alternative criminal provisions, three of which would match CIMT. He was 

convicted. But he wouldn’t say for which part of the statute. 

 

Procedural History: 

• IJ: Respondent refused to name what he had been convicted of; DHS showed up with the info that it 

was using a fraudulent SS card to obtain employment. IJ rejected his application for cancellation. 

• BIA: “While the government’s evidence revealed that Nebraska had charged Mr. Pereida with using a 

fraudulent social security card to obtain employment, and while that evidence would ‘seem to support a 

finding that the crime underlying [Mr. Pereida’s] attempt offense involved fraud or deceit,’ the BIA and 

Court of Appeals observed that nothing in the record definitively indicated which statutory subsection 

Mr. Pereida stood convicted of violating.” 760 

o Still, it was on the Respondent to prove “that his crime of conviction did not involve moral 

turpitude.” 

• 8th Circuit: Respondent did not meet his burden to prove that his conviction was not for a CIMT. 

 

Respondent’s Arguments: 

• Ambiguity re. Respondent’s underlying conviction should not disqualify him from cancellation of 

removal. 

• In the alternative, the categorical approach can be used to show that he carries his burden re. CIMT. 
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o Since NE’s statute criminalizes at least some conduct, like carrying on a business without a 

license, that does not necessarily involve fraud. 

o “Because a person, hypothetically, could violate the NE statute without committing fraud, the 

statute does not qualify as a CIMT.”  762 

 

Appeals to Statute & Precedent: 

• Jordan v. DeGeorge, 341 U.S. 223 (1951): crime of fraud = CIMT. 

• Taylor v. U.S., 495 U.S. 575 (1990): modified categorical approach 

• Mathis v. United States, 579 U.S. –––– (2016): modified categorical approach 

• Descamps v. U.S., 570 U.S. 254 (2013): modified categorical approach  

• Shepard v. U.S., 544 U.S. 13 (2005): modified categorical approach & lingering ambiguity 

• Moncrieffe v. Holder, 569 U.S. 184 (2013): categorical approach 

• Johnson v. U.S., 599 U.S. 133 (2010): categorical approach 

 

Discussion: 

• Cancellation requires an affirmative showing that a person has not been convicted of a CIMT— 

o “Thus any lingering uncertainty about whether Mr. Pereida stands convicted of a crime of moral 

turpitude would appear enough to defeat his application for relief.”  761 

o This is clearly the Respondents burden, not DHS’s. 

• Categorical Approach 

o “The Court first discussed the categorical approach in the criminal context, but it has since 

migrated into our INA cases.” 762 

o Respondent says that since ONE of the NE statute’s provisions is not about fraud, then under the 

categorical approach he hasn’t been convicted of fraud. 

o “This argument, however, overstates the categorical approach's preference for hypothetical facts 

over real ones.” 762 

o “No amount of staring at a State’s criminal code will answer whether a particular person was 

convicted of any particular offense at any particular time. Applying the categorical approach thus 

implicates two inquiries—one factual (what was Mr. Pereida’s crime of conviction?), the other 

hypothetical (could someone commit that crime of conviction without fraud?).”  762 

 

o “The factual inquiry can take on special prominence when it comes to ‘divisible’ statutes. Some 

statutes state only a single crime, often making it a simple thing for a judge to conclude from a 

defendant’s criminal records that he was convicted of violating statute x and thus necessarily 

convicted of crime x. Not infrequently, however, a single criminal statute will list multiple, 

stand-alone offenses, some of which trigger consequences under federal law, and others of which 

do not. To determine exactly which offense in a divisible statute an individual committed, this 

Court has told judges to employ a “modified” categorical approach, “review[ing] the record 

materials to discover which of the enumerated alternatives played a part in the defendant's prior 

conviction.” Mathis v. United States, 579 U.S. ––––, ––––, ––––, 136 S.Ct. 2243, 2256, 195 

L.Ed.2d 604 (2016). In aid of the inquiry, we have said, judges may consult “a limited class of 

documents (for example, the indictment, jury instructions, or plea agreement and colloquy) to 
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determine what crime, with what elements, a defendant was convicted of.” Id., at ––––, 136 S.Ct. 

at 2249.” 763 

 

o NE statute is divisible. Mr. Pereida was obliged to show that he was convicted of one of the non-

fraudulent parts. 

 

o “[w]hatever degree of ambiguity remains about the nature of Mr. Pereida’s conviction, and 

whatever the reason for it, one thing remains stubbornly evident: He has not carried his burden of 

showing that he was not convicted of a crime involving moral turpitude.” 763 

 

o “Look at the problem this way. Mr. Pereida is right that, when asking whether a state conviction 

triggers a federal consequence, courts applying the categorical approach often presume that a 

conviction rests on nothing more than the minimum conduct required to secure a conviction. But 

Mr. Pereida neglects to acknowledge that this presumption cannot answer the question which 

crime the defendant was convicted of committing. To answer that question, parties and judges 

must consult evidence. And where, as here, the alien bears the burden of proof and was 

convicted under a divisible statute containing some crimes that qualify as crimes of moral 

turpitude, the alien must prove that his actual, historical offense of conviction isn't among them.” 

 763 

 

o Gorsuch hypos!! “It’s easy to imagine significant factual disputes that make these statutory 

instructions about the presentation of evidence and the burden of proof critically important.” 764 

▪ What if there was a dispute over the identity of the Respondent charged? 

▪ What if the plea colloquy mentioned the wrong subsection of the statute? 

▪ What if the records were illegible or contained a material typo? 

“Courts can resolve disputes like these only by reference to evidence, which means a statutory 

allocation of the burden of proof will sometimes matter a great deal.”  764 

 

o Precedent re. Categorical / Modified Categorical Approach: 

▪ Review “the record materials to determine which of the offenses in a divisible statute the 

defendant was convicted of committing.”  764 

▪ Use extra-statutory materials 

▪ “We have observed that these “materials will not in every case speak plainly,” and that 

any lingering ambiguity about them can mean the government will fail to carry its burden 

of proof in a criminal case. Mathis, 579 U.S., at ––––, 136 S.Ct., at 2257 (citing Shepard 

v. United States, 544 U.S. 13, 21, 125 S.Ct. 1254, 161 L.Ed.2d 205 (2005)).”   765 

 

o “Really, this Court has never doubted that the who, what, when, and where of a conviction—and 

the very existence of a conviction in the first place—pose questions of fact.” 765 

o Re. limited documents: 

▪ In the criminal context, it’s important to limit what the judge can look at, because of 6th 

Amendment right to trial by jury. 
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▪ “But Sixth Amendment concerns are not present in the immigration context. And in the 

INA, Congress has expressly authorized parties to introduce a much broader array of 

proof when it comes to prior convictions—indicating, for example, that a variety of 

records and attestations “shall” be taken as proof of a prior conviction. 8 U.S.C. § 

1229a(c)(3)(B).” 767 

 

Dissent: Breyer with Sotomayor & Kagan 

• “This case, in my view, has little or nothing to do with burdens of proof. It concerns the application of 

what we have called the “categorical approach” to determine the nature of a crime that a noncitizen (or 

defendant) was previously convicted of committing. That approach sometimes allows a judge to look at, 

and to look only at, certain specified documents. Unless those documents show that the crime of 

conviction necessarily falls within a certain category (here a “crime involving moral turpitude”), the 

judge must find that the conviction was not for such a crime. The relevant documents in this case do not 

show that the previous conviction at issue necessarily was for a crime involving moral turpitude. Hence, 

applying the categorical approach, it was not. That should be the end of the case.”  767 

• “I believe we must answer this question by applying what we have called the “categorical approach.” 

768 

• “In ordinary speech, “crime,” “offense,” and “felony” are ambiguous: They might refer to actions that a 

defendant took on a particular occasion, or they might refer to the general conduct that a criminal statute 

forbids. So the question arises, shall a judge look to how the noncitizen or defendant behaved on a 

particular occasion (for example, to see whether he behaved violently)? Or shall a judge look to the 

statute that the defendant was convicted of violating (to see whether the behavior that it forbids is 

categorically violent)?” 768 

• “A judge, looking at a prior conviction, will read the statutory definition of the offense of conviction and 

decide whether anyone convicted under that offense is necessarily guilty of the type of crime that 

triggers federal penalties, e.g., an enhanced sentence or ineligibility for cancellation of removal.” 769 

• “If the record materials do not specify that the defendant was convicted of § 123(a) (dwelling) rather 

than § 123(b) (boat) or § 123(c) (railroad car), or if the record materials do not exist at all, then the 

sentencing judge cannot say that generic burglary was necessarily found or admitted.” 770 

• Efficiency & practicability: “The vast majority of prior convictions reflect simple guilty pleas to the 

crime charged, and, where the record papers are silent, efforts to uncover which of several crimes was 

“really” at issue can force litigation that the guilty plea avoided.” 771 

• “As far as we know, all appropriate documents that exist were before the Immigration Judge. None 

shows that Mr. Pereida's conviction necessarily involved facts equating to a crime involving moral 

turpitude. He may have pleaded guilty to a crime involving moral turpitude or he may not have. We do 

not know. The Immigration Judge thus cannot characterize the conviction as a conviction for a crime 

involving moral turpitude. That resolves this case.” 772 

• Doesn’t agree that the immigration context is different than the criminal in allowing for more 

documentation to show the nature of the conviction. (This wasn’t the question before the Court.) 

• This will interfere with “safe harbor guilty pleas”—to avoid immigration consequences. 


