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Question Presented: Did respondent’s conviction for assault under NY Penal Law qualify as a 

CIMT? 

 

Holdings: Assault in the third degree under the section of NY Penal Law requires both specific 

intent and physical injury, so it is a CIMT.   243 

 

Rationale: Specific intent combined with physical injury differentiates assault from simple 

assault in a statute. The former is considered a CIMT.  

 

Facts & Procedural History: (239) Citizen of Haiti entered U.S. as LPR in 1970. Convicted of 

conspiracy to import cocaine 1996, ordered removed for ag felony & controlled substance 

violation, but old INA section applied so District Court remanded for reconsideration. Then 

convicted of assault in the third degree (NY Penal Law) under new INA in 2002 and denied 

request for waiver. 

 

Appeals to Statute & Precedent: 

• §212(c) of former INA:  

• §237(a)(2)(A)(ii): removable for two or more CIMTs. 

• §120.00(1) NY Penal Law: third degree assault 

• Matter of Ajami, 22 I&N Dec. 949 (BIA 1999): Defining CIMT (see discussion below) 

• Matter of Perez-Contreras, 20 I&N Dec. 615 (BIA 1992): Defining CIMT. Simple 

assault not CIMT. 

• Rodriguez v. Gonzales, 451 F.3d 60 (2d Cir. 2006): CIMT = acts that are per se morally 

reprehensible and intrinsically wrong. 

• Matter of Serna, 20 I&N Dec. 579 (BIA 1992): Neither the seriousness of the offense 

nor the severity of punishment is determinative of CIMT. 

• Michel v. INS, 206 F.3d 253 (2d Cir. 2000): Crimes committed intentionally or 

knowingly have historically been found to involve moral turpitude. 

• Matter of Franklin, 20 I&N Dec. 867 (BIA 1994): CIMT & criminally reckless conduct 

that reflects a conscious disregard for a substantial and unjustifiable risk (involuntary 

manslaughter). 

• Matter of Wojtkow, 18 I&N Dec. 111 (BIA 1981): CIMT & 2nd degree manslaughter 
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• Matter of Medina, 15 I&N Dec. 611 (BIA 1976): CIMT & aggravated assault. 

• Matter of Torres-Varela, 23 I&N Dec. 78, 84 (BIA 2001): CIMT list: murder, rape, 

robbery, kidnaping, statutory rape, voluntary manslaughter, some invol manslaughter 

offenses, mayhem, theft, spousal & child abuse. CIMT requires objective analysis of 

elements necessary to secure a conviction under the statute. 

• Matter of Danesh, 19 I&N Dec. 669 (BIA 1988): assault may or may not involve CIMT. 

• Matter of Short, 20 I&N Dec. 136 (BIA 1989): simple assault not CIMT because general 

intent and not “the evil intent, depraved or vicious motive or corrupt mind associated 

with moral turpitude.” Solon at 241. 

• Matter of J-, 4 I&N Dec. 512 (BIA 1951): CIMT 

• Matter of O-, 3 I&N Dec. 193 (BIA 1948): CIMT 

• Matter of Sanudo, 23 I&N Dec. 968 (BIA 2006): Not all crimes involving the injurious 

touching of another person reflect moral depravity on the part of the offender. 

• Matter of Fualaau, 21 I&N Dec. 475 (BIA 1996): CIMT for assault requires a reckless 

state of mind and the infliction of serious bodily injury. 

 

Discussion: 

• CIMT = “we have held that it encompasses conduct that shocks the public conscience as 

being ‘inherently base, vile, or depraved, and contrary to the accepted rules of morality 

and the duties owed between persons or to society in general.’” (quoting Matter of Ajami 

at 950). 

o “Fraud is categorized as a crime involving moral turpitude, as are certain other 

offenses involving acts of baseness and depravity, even though they have no 

element of fraud or, in some cases, no explicit element of evil intent.” 240-41 

 

• “we have recognized that not all crimes involving the injurious touching of another 

person reflect moral depravity on the part of the offender.” 241 

 

• “Many simple assault statutes prohibit a wide range of conduct or harm, including de 

minimis conduct or harm, such as offensive or provocative physical contact or insults, 

which is not ordinarily considered to be inherently vile, depraved, or morally 

reprehensible.” 241 

 

• CIMT “requires objective analysis of the elements necessary to secure a conviction under 

the statute.” 241 

 

• “generally, if a statute encompasses both acts that do and do not involve moral turpitude, 

a deportability finding based on that statute cannot be sustained.” 241 (from Michel) 
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• “In previous cases we have held that neither the offender’s state of mind nor the resulting 

level of harm, alone, is determinative of moral turpitude.” 241 

• Assault: The statute in question must have as elements both a reckless state of mind and 

the infliction of serious bodily injury in order for the crime to be a CIMT. 242 

 

• “The reasoning from these decisions reflects that at least in the context of assault 

crimes, a finding of moral turpitude involves an assessment of both the state of mind 

and the level of harm required to complete the offense. Thus, intentional conduct 

resulting in a meaningful level of harm, which must be more than mere offensive 

touching, may be considered morally turpitudinous.” 242 

 

• “However, as the level of conscious behavior decreases, i.e., from intentional to reckless 

conduct, more serious resulting harm is required in order to find that the crime involves 

moral turpitude.” 242 

 

• “Moreover, where no conscious behavior is required, there can be no finding of moral 

turpitude, regardless of the resulting harm.”   242 

 

• “In summary, as we understand NY law, a conviction for assault in the third degree 

[under this statute] requires, at a minimum, (1) that the offender acts with the conscious 

objective to cause another person impairment of physical condition or substantial pain of 

a kind meaningfully greater than mere offensive touching, and (2) that such impairment 

of physical condition or substantial pain actually results.”  245 

 

• “Moral turpitude generally inheres when the specific intent to accomplish a base act 

is an element of the offense.”  246 

 


