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Question Presented: Did IJ err in denying Respondent the opportunity to apply for adjustment of status, given 

his aggravated felony conviction? 

 

Holdings: “we find that the amended statute does not preclude the respondent from applying for relief from 

removal in the form of a waiver under section 212(h) of the Act, which would enable him to demonstrate 

eligibility for adjustment of status.”  1103 

 

Rationale: Text of amended statute does not prevent NON-LPR from applying for a waiver of inadmissibility 

despite ag fel (only for those FNs who were ADMITTED as LPRs). (This Respondent had never been 

admitted.) 

• “We find that the language of the amendment to section 212(h) of the Act provides plainly that the 

aggravated felony bar to eligibility to relief applies only to an alien who has previously been admitted to 

the United States for lawful permanent residence.”  1104 

 

Facts: (1101) Citizen of Haiti age 19, present in U.S. without admission since 1986. Convicted as adult for 

burglary and grand theft in 1995.  

 

Procedural History: 

• 1995: Approved I-130 

• 1997: NTA served 

• IJ: testimony re. naturalized father who would qualify Respondent for immigrant visa. IJ found 

Respondent ineligible because of his conviction for an aggravated felony.  

 

Appeals to Statute & Precedent: 

• Matter of Mendez, 21 I&N Dec. 296 (BIA 1996): waiver of inadmissibility through section 212(h). 

• Matter of Yeung, 21 I&N Dec. 610 (BIA 1996): ineligible if LPR has been convicted of an ag fel since 

effective date of IIRIRA (9/30/1996). 

• Matter of Battista, 19 I&N Dec. 484 (BIA 1987): exercise of discretion on an adjustment application 

for FN with criminal conviction. 

• IIRIRA 1996: amended 212(h)—limits statutory eligibility to apply for a waiver if FN has previously 

been admitted as LPR if convicted of an agg fel. 
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Discussion: 

• IJ failed to ask respondent if he wanted to obtain counsel and determined that this would be an expedited 

hearing. 

• “We recognize that although a conviction for an aggravated felony is not a ground of inadmissibility, 

the respondent is inadmissible to the U.S. under section 212(a)(2)(A)(i)(I) of the Act because his 

conviction constitutes a crime involving moral turpitude.” 1103 

o Even though this is so, he can seek a waiver of inadmissibility under 212(h). 

• Of course, the waiver is discretionary, so the Respondent’s conviction will be one factor weighed in that 

decision. 

 


