
Fifth Circuit Court Sept. 27, 2021 Rodriguez v. Garland 
  MTR: NOTICE: NIZ CHAVEZ 

 

Fifth Circuit Court 

 

Case: Rodriguez v. Garland, No. 20-60008 (5th Cir., September 27, 2021)  

Date: September 27, 2021  Panel: Higginbotham, Willett, Duncan Opinion: Higginbotham   

 

Tags: Immigration, removal, in absentia, defective NTA, Notice of Hearing, notice, Motion to Reopen, Motion 

to Rescind, Niz-Chavez 

 

Question(s) Presented: Did a defective NTA provide adequate notice to the respondent, per 8 USC § 

1229a(b)(5)(C)(ii)? 

• “The question now before us is whether the § 1229(a) notice requirements as interpreted in the 

stop-time context in Pereira and Niz-Chavez apply to the provision governing recission of an in 

absentia removal order at issue in this case.” 5 

 

Holdings: “Under Niz-Chavez’s interpretation of § 1229(a), we therefore require a single document 

containing the required information in the in absentia context.” BIA is vacated and remanded. 

 

Rationale: The BIA based its decision on a legally erroneous interpretation of § 1229(a). 

• “Both the recission of an in absentia order provision and the stop-time rule provision 

specifically reference the § 1229(a) notice requirements. The Court’s separate interpretation of 

the § 1229(a) notice requirements in Niz-Chavez thus applies in the in absentia context.” 

 

Facts: (2-3) Citizen of Uruguay entered on visitor visa Feb. 2002. Married USC in 2014 and adjusted status to 

conditional permanent resident. Failed to file required petition to adjust to LPR. NTA issued in 2018, sans date 

and time. 

 

Procedural History: 

• 2018: NTA issued, sans date/time. NOH sent later, not received because he had moved 

• IJ: March, 2018: removed in absentia. 

• IJ: July, 2018: denied MTR. 

• BIA: Dismissed appeal. Respondent had failed to rebut the presumption of receipt of NOH. Was still 

relying on 5th Circuit and BIA precedent re. cure of defective NTA by NOH. 

 

Respondent’s Arguments: 

• “Rodriguez urged that he did not receive the NOH and that the NTA he received was insufficient notice 

under the Supreme Court’s decision in Pereira v. Sessions.”  2 

 

Appeals to Statute & Precedent: 

• 8 USC § 1229a(b)(5)(C)(ii): Such an order may be rescinded only upon a motion to reopen filed at any 

time if the alien demonstrates that the alien did not receive notice in accordance with paragraph (1) or 

(2) of section 1229(a) of this title . . .  
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• 8 USC § 1229(a)(1-2): 

o (1): . . . written notice (in this section referred to as a “notice to appear”) shall be given in person 

to the alien (or, if personal service is not practicable, through service by mail to the alien or to 

the alien’s counsel of record, if any) specifying the following: 

▪ Nature of the proceedings against the alien 

▪ Legal authority under which the proceedings are conducted 

▪ Acts or conduct alleged to be in violation of law 

▪ The charges against the alien and the statutory provisions alleged to have been violated 

▪ Rep by counsel allowed 

▪ Must immediately provide address change & consequences 

▪ (G) Time and place, consequences of failure to appear 

o (2): (for change or postponement): “written notice shall be given . . . to the alien . . . specifying 

new time and place of the proceedings” & consequences of failure to appear. 

• 8 USC § 1229b(d)(1): “For purposes of this section, any period of continuous residence or continuous 

physical presence in the U.S. shall be deemed to end (A) except in the case of an alien who applies for 

cancellation of removal under subsection (b)(2), when the alien is served a notice to appear under 

section 1229(a) of this title.” 

• Niz-Chavez v. Garland, 141 S. Ct. 1472 (2021): NOH does not cure defective NTA. 

• Pereira v. Sessions, 138 S. Ct. 2105 (2018): Defective NTA is insufficient to stop accrued time for 

cancellation of removal. 

• Mauricio-Benitez v. Sessions, 908 F.3d 144, 149 n.1 (5th Cir. 2018): limiting Pereira to the stop-time 

rule; doesn’t affect notice 

• Pierre-Paul v. Barr, 930 F.3d 684, 690-91 (5th Cir. 2019): subsequent NOH can cure defective NTA 

regarding stop-time rule. 

• Maniar v. Garland, 998 F.3d 235, 238 (5th Cir. 2021): acknowledging that Niz-Chavez overruled the 

two-step notice process from Pierre-Paul. But the provision at issue here did not specifically reference § 

1229(a), so even a defective NTA was a charging document for jurisdiction. 

 

Discussion: 

• “While the stop-time rule is not at issue in this case, it textually references § 1229(a) like the recission of 

in absentia removal provision at issue here.”   4 

• “We subsequently limited Pereira to the stop-time rule and concluded that the written notice 

requirements under § 1229(a) could be provided in multiple documents. Thus, we reasoned that a 

defective notice to appear could be ‘cured’ by a subsequent notice of hearing.” 4 

• “However, the Supreme Court’s recent decision in Niz-Chavez v. Garland made plain that the § 

1229(a) notice requirements must be included in a single document.” 4-5 

• “Rodriguez’s reliance on Pereira alone is misplaced because we previously recognized that Pereira 

does not apply to petitioners seeking reopening and recission of in absentia removal orders.”  5 

o “We cannot say the same of the Supreme Court’s decision in Niz-Chavez. While the controversy 

in Niz-Chavez focused on the stop-time rule, the Supreme Court interpreted § 1229(a) separately 

from the stop-time statute.” 5 

 

 


