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Question(s) Presented: Did the BIA improperly deny Respondent’s Motion to Reconsider/Reopen 
due to late filing after a change in the law? 
 
Holdings:  

• Respondent did not file timely for a motion to reconsider (well past 30 days since he learned of 
Sessions v. Dimaya decision. (BIA gets to designate when the equitable tolling period ends.) 

• Re. MTR: a change in law does not constitute “a change in circumstances” for which “new 
evidence” will be presented. Therefore, a MTR cannot be granted because of a change 
in the law.   See 9-11. 

 
Rationale: There’s a difference between MTR and Motion to Reconsider: the first deals in facts, 
which does not include changes in law, and the second in facts or law. MTR has a 90-day window, 
Motion to Reconsider has a 30-day window.  If we counted “change in law” as a new “factual 
circumstance,” it would collapse MTRs into Motions to Reconsider and the two deadlines would be 
incompatible. (see 10-11) 
 
Facts: (1-3) Citizen of El Salvador and LPR since age 6 was removed to El Salvador because of a 
conviction that qualified as a “crime of violence.” On April 17, 2018 Dimaya v. Sessions was decided, 
which found “crime of violence” unconstitutionally vague. Respondent learned of this on that same 
day from his brother, but did not find pro bono counsel (through the Immigrant Defense Project) 
until June 21, 2018. 
 
Procedural History: 

• 2001: Convicted of “Deadly Conduct” under TX law for recklessly discharging a firearm. 
Served 4 years. 

• May 10, 2001: Served with NTA, charged with removability as an alien who had committed 
an aggravated felony defined by 8 U.S.C §1101(a)(43)(F) as a crime of violence. 

• 2002: Pro se at merits hearing. IJ ordered him removed. 
• BIA: Hired counsel; appeal filed after filing deadline had passed. (This lawyer was later 

disbarred and suspended from practicing in front of the Imm Court for five years.) 
• Removed to El Salvador. 
• April 17, 2018: Sessions v. Damaya decided; Respondent learns of this from his brother on 

this date. 
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• June 21, 2018: Assigned pro bono counsel by Immigration Defense Project. 
• July 12, 2018: Counsel filed a motion with IJ entitled “Respondent’s Motion to Reconsider 

and Terminate in Light of Sessions v. Dimaya.” “In a lone, unargued sentence the motion 
requests reopening as well as reconsideration.” 4 

• Aug. 31, 2018: IJ denied motion as untimely (not filed within 30 days of final 
administrative order of removal). “Assuming that Gonzalez Hernandez was entitled to 
equitable tolling, the IJ concluded that the motion was untimely because it was not filed within 
30 days of the date Gonzalez Hernandez learned of the change in the law that the motion was 
based on.”   4 

• Sept. 27, 2018: Appeal to BIA. 
• March 27, 2019: BIA dismisses appeal. “The BIA found that the filing period for Gonzalez 

Hernandez’s Dimaya-based claim could be equitably tolled until April 17, 2018, the date he 
learned of the potential impact on his claim. Then, the BIA found that Gonzalez Hernandez was 
required to file the motion within 30 days. Importantly, the BIA found that the 90-day 
deadline for motions to reopen could not apply, as a change in the law could not 
form the basis of a motion to reopen.”  4 

• Appeal to 5th Circuit. 
 
Respondent’s Arguments:  

• BIA erred by “measuring [Respondent’s] diligence from the date he learned of the Dimaya case 
rather than from the date his counsel advised him that Dimaya rendered his removal 
unlawful.” 5  (Would have been 30 days.) 

• Amicus Curiae, the American Immigration Counsel: “AIC further contends that the BIA 
erred by finding that a change in the law (as in this case) could not constitute ‘new 
facts’ justifying a motion to reopen and that subsequent legal developments could 
not be the basis of a motion to reopen.”   9 

o Here: BIA says that the change in law underlying Respondent’s motion does not 
constitute new facts for purposes of an untimely MTR. 

 
Government’s Arguments: 

• “the BIA must determine the extent to which equitable tolling applies and then apply the 
statutorily prescribed time limit for filing motions to reconsider set forth in 8 U.S.C. 
§1229a(c)(6)(B). Essentially, the government argues that the proper statutory filing deadline 
begins to run on the date that the BIA determines that the hardship preventing timely filing 
ends.”  6 

 
Appeals to Statute & Precedent: 

• 8 U.S.C. §1229a(c)(6)(A)-(C): An alien may file only one motion to reconsider and must do 
so “within 30 days of the date of entry of a final administrative order of removal.” The motion 
to reconsider must “specify the errors of law or fact in the previous order and . . . be supported 
by pertinent authority.” 

• 8 U.S.C. §1229a(c)(7)(C)(i): MTR must be within 90 days of date of entry of the final order 
of removal. 
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• 8 C.F.R. §1003.2(c)(1): No reopening unless evidence to be offered is material and was not 
available and could not have been discovered or presented at the former hearing. 

• Mejia v. Whitaker, 913 F.3d 482 (5th Cir. 2019): An alien may file a motion to reopen 
only once. 

• Ogbemudia v INS, 988 F.2d 595 (5th Cir. 1993): “Motions to reopen must set forth 
evidence that is both material and was not available at the time of the underlying proceedings.” 
6 

• Qorane v. Barr, 919 F.3d 904, 912 (5th Cir. 2019), cert. denied, 140 S.Ct. 907 
(2020): To qualify as material, evidence “must be likely to change the result of the alien’s 
underlying claim for relief.” 

• Lugo-Resendez v. Lynch, 831 F.3d 337 (5th Cir. 2016): “An alien is entitled to 
equitable tolling of a statute of limitations only if: (1) he has been pursuing his rights diligently 
and (2) some extraordinary circumstance has stood in his way and prevented timely filing.” 6-7 

• In re Wilson, 442 F.3d 872, 875 (5th Cir. 2006): An “extraordinary circumstance” is 
something beyond alien’s control, preventing him from complying with the applicable 
deadline. 

• Gonzalez-Cantu v. Sessions, 866 F.3d 302 (5th Cir. 2017): the date that discovery of a 
case could be the basis of the alien’s motion was the moment when the filing deadlines began 
to run. 

• Zhao v. Gonzales, 404 F.3d 295 (5th Cir. 2005): distinguishing MTR and motions to 
reconsider: the latter does not present new evidence to the BIA. 

• INS v. Doherty, 502 U.S. 314, 323 (1992): Motions to reopen are disfavored. 
• INS v. Abudu, 485 U.S. 94, 107-108 (1988): Motions to reopen are disfavored. 
• Milat v. Holder, 755 F.3d 354 (5th Cir. 2014): BIA will not reopen unless evidence is 

material and unavailable at former hearing. 
• Dada v. Mukasey, 554 U.S. 1, 12 (2008): MTR asks the BIA “to change its decision in 

light of newly discovered evidence or a change in circumstances since the hearing.”  
• Singh v. Gonzalez, 436 F.3d 484 (5th Cir. 2006): explaining the differences between 

MTR and Motion to Reconsider. 
 
Discussion: 

• “The IJ determined that equitable tolling ended on the date that Gonzalez Hernandez learned 
of the Dimaya decision.” 7 

o “The IJ, considering the affidavits of Gonzalez Hernandez and his brother Daniel, 
determined that Gonzalez Hernandez had enough information to know that a motion 
needed to be filed after discovering the Dimaya case.”  7 

• Re. MTR and filing within 90 days: 
o “The problem with this position is that, despite some offhand language in court 

opinions, the statute does not support it. Post-judgment motions to reopen and for 
reconsideration ‘are distinguished primarily by the fact that a motion for 
reconsideration does not present new evidence to the BIA.’ Zhao, 404 F.3d at 301.” 8 

o “The statute differentiates these motions in terms of their requirements as well as the 
timing allowed. Motions to reconsider look back to the prior proceedings and must 



Fifth Circuit Court 2021 Gonzales Hernandez v. Garland 
  MTR: CHANGE IN LAW 
‘specify [] errors of law or fact in the previous order.’ 8 U.S.C. §1229a(c)(6)(C). But a 
motion to reopen states ‘the new facts that will be proven at a hearing to be held if the 
motion is granted, and shall be supported by affidavits or other evidentiary material.’ 8 
U.S.C. §1229a(c)(7)(B).”  8 

o MTR are disfavored. 
o “the BIA’s regulation denies reopening ‘unless it appears to the Board that evidence 

sought to be offered is material and was not available and could not have been 
discovered or presented at the former hearing.’ 8 C.F.R. §1003.2(c)(1).” 8 

• “Here, the BIA appears to read ‘change in circumstances’ to comprise only a new 
fact or new evidence, rather than a change in law.” 9 

• “In this case, two provisions of the [IIRIRA] are set next to each other and prescribe two 
different avenues to challenge BIA decisions antecedent to judicial review.” 10 

o Motion to Reconsider: “tackles challenges to the ‘law’ or ‘facts’ that were before the 
BIA when it made its decision.” 10 

o Motion to Reopen: “allows reopening at a later date based on ‘new facts,’ supported 
by ‘affidavits’ or ‘other evidentiary material.’ 8 U.S.C. § 1229a(c)(7)(B). On its own 
terms, a motion to reopen depends on facts and emphasizes this constraint by also 
referencing traditional means of proving facts.”  10 

• “Because the statute specifies that a motion to reopen must state ‘new facts,’ and Gonzalez 
Hernandez’s motion arose from a change in law, the BIA’s decision not to construe Gonzalez 
Hernandez’s motion as a motion to reopen is not arbitrary and capricious, legally in error, or 
an abuse of discretion. To allow changes of law to be addressed in motions to reopen (11) would 
contravene the statute and collapse the difference between motion to reconsider and motion to 
reopen with respect to changes in law, making the 30-day time limit for motions to reconsider 
new legal decisions superfluous. The BIA did not err.”  10-11 

 
 
Commentary: 

• Re. a couple of cases where MTR has been requested for change in the law that really were 
about something else: 

o “The court’s failure [in Lugo-Resendez] to address the issue whether a motion could 
encompass a change in law claim does not serve as binding precedent that arguments 
based on changes in law can be brought as motions to reopen.” 10 n.4 

o “Further, even if the BIA in past unpublished opinions incorrectly allowed change of law 
arguments to advance in a motion to reopen, a few unpublished opinions would not 
constitute a settled course of adjudication from which deviation would constitute an 
abuse of discretion.”  10 n.4 

 
 


