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Question(s) Presented: Did IJ/BIA apply correct legal standard under CAT regarding government 

acquiescence to torture? 

 

Holdings: “BIA did not apply the correct legal standard under the CAT and should have reviewed the IJ’s 

application of this standard de novo.”  511 

 

Rationale: “the Board should review without deference the ultimate conclusion that the findings of fact do not 

meet the legal standard.” 516 

 

Facts: (512-13) Citizen of Panama came to U.S. on visitor’s visa in 1991 and overstayed. Pled guilty to 

cocaine-related offenses in 1990s. He was put on a plane for removal to Panama in 1998, but he deboarded and 

continued living in the U.S. Apprehended and deported to Panama in 2005, where he was attacked at his 

girlfriend’s apartment by members of the MS-13 gang. Re-entered U.S. Apprehended again in 2007 and 

charged with illegal re-entry. All of his brothers had been killed or gravely wounded by the MS-13 gang in 

Panama. Police report after stabbing turned up no help; similarly, no investigation into his brothers’ murders. 

 

Procedural History: 

• 2012: Reinstatement of final order of removal by DHS. Asylum officer found reasonable fear, referred 

to an IJ. Filed for Deferral of Removal under CAT. 

• IJ Take One: found Respondent credible, but determined that he had failed to establish that 

Panamanian officials would consent or acquiesce to the harm he feared. Denied CAT claim. 513 

• BIA: affirmed. 3d Cir: Petition for review. A.G.: motion to remand. Remanded to BIA; BIA vacated 

first decision and remanded to IJ. 

• 2013 IJ Take Two: Denied CAT relief, again because of lack of evidence of gov’t acquiescence. 

• BIA: Sustained appeal, agreeing that “the specific intent requirement applies only to those who commit 

acts of torture, whereas an applicant need only show willful blindness to establish acquiescence to the 

torture by others.” Remanded to IJ again. 514 

• 2014 IJ Take Three: Denied CAT relief, this time relying on independent research he put into 

evidence. Downgraded the credibility finding.  

• BIA: Ordered remand for further proceedings because credibility determination should not have 

changed and IJ relied “on an internet search that was not part of the record of proceedings.” 514 

• IJ Take Four: Denied CAT claim again because Panama was actively combating gangs, and that the 

MS-13 gang was more recent than the murders in Respondent’s family. BIA: dismissed appeal. 
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Appeals to Statute & Precedent: 

• Article 3 of CAT/8 C.F.R. § 1208.16(c)(2): “[n]o State Party shall expel, return ... or extradite a person 

to another State where there are substantial grounds for believing that he would be in danger of being 

subjected to torture.” “The burden of proof is on the applicant ... to establish that it is more likely than 

not that he or she would be tortured if removed to the proposed country of removal.”  

• 8 C.F.R. § 1208.18(a)(7): “To establish acquiescence, an applicant must demonstrate that, prior to the 

activity constituting torture, a public official was aware of it and thereafter breached the legal 

responsibility to intervene and prevent it.” Myrie at 516. 

• Auguste v. Ridge, 395 F.3d 123, 151 (3d Cir. 2005): “For an act to constitute torture under the [CAT] 

and the implementing regulations, it must be: (1) an act causing severe physical or mental pain or 

suffering; (2) intentionally inflicted; (3) for an illicit or proscribed purpose; (4) by or at the instigation of 

or with the consent or acquiescence of a public official who has custody or physical control of the 

victim; and (5) not arising from lawful sanctions.” 

• Silva-Rengifo, 473 F.3d 58 (3d Cir. 2007): “If an alien produces sufficient evidence to satisfy that 

burden, withholding of removal or deferring of removal [under the CAT] is mandatory.” Evidence of 

willful blindness is sufficient to establish likelihood of torture. 

• Kaplun v. A.G., 602 F.3d 260, 271 (3d Cir. 2010): IJ must address “(1) what is likely to happen to the 

petitioner if removed; and (2) does what is likely to happen amount to the legal definition of torture?” 

 

Discussion: 

• “In assessing whether an applicant has established that public officials will acquiesce to the feared 

tortuous acts of a non-state actor, the IJ also must conduct a two-part analysis. First, the IJ makes a 

factual finding or findings as to how public officials will likely act in response to the harm the petitioner 

fears. Next, the IJ assesses whether the likely response from public officials qualifies as acquiescence 

under the governing regulations.” 516 

• “We clarify that the IJ must then apply the legal standard for acquiescence to determine whether this 

response establishes that a public official was “aware[ ] of [the torturous] activity” and subsequently 

breaches his or her “legal responsibility to intervene to prevent such activity.” 8 C.F.R. § 1208.18(a)(7). 

In colloquial terms, the question might be: Is the official willfully blind?” 517 

• “Although it is possible that the BIA considered the appropriate willful blindness standard before 

concluding that the IJ's factual findings on likely government conduct would not qualify as acquiescence 

to torture as a matter of law, we cannot tell from the BIA's short decision whether this is indeed the 

case.” 517 

• “On remand, the Board must consider circumstantial evidence of willful blindness.”  517 

o “Circumstantial evidence that public officials are willfully blind may establish acquiescence to 

future torture. Hence the Board must consider it.” 517 

 

Commentary: 

• “While we reserve judgment on Dutton-Myrie's due process claim, we express concern that the IJ's 

opinion suggests such frustration with this case (which appears to have nine lives) that the Board should 

consider assigning it to a new IJ if further fact-finding is necessary.” 511 

• “Why a signed affidavit did not qualify as verified testimonial evidence escapes us. If it is to be 

disregarded, we need to know why.”  518 


