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Third Circuit Court 

 

Case: Kaplun v. A.G., 602 F.3d 260 (3d Cir. 2010)  Date: April 9, 2010   

 

Panel: Ambro, Smith, Michel  Opinion: Ambro       

 

Tags: Immigration, CAT, LPR, aggravated felony, particularly serious crime, securities fraud 

 

Question(s) Presented: Did BIA err in finding Respondent removable for an aggravated felony 

and ineligible for withholding of removal because it was a PSC? 

• Did BIA apply an improper standard of review to IJ’s finding that torture would be probable on 

removal? 

 

Holdings: BIA was right about the ag fel & PSC, but applied wrong standard of review to deferral 

decision. 

• “In the case of the likelihood of torture, there are two distinct parts to the mixed question: (1) 

what is likely to happen to the petitioner if removed; and (2) does what is likely to happen 

amount to the legal definition of torture? The two parts should be examined separately.” 271 

 

Rationale: Clear ag fel (sentence, $$) & PSC (presumptive/discretionary); BIA called IJ’s decision 

about CAT deferral a question of “judgment,” but it was really a question of fact. 

• “Glueing the two questions together, however, does not entitle the BIA to review the first 

question, the factual one, de novo. It must break down the inquiry into its parts and apply the 

correct standard of review to the respective components.” 271 

 

Facts: (262-64) LPR from Ukraine, convicted in two federal criminal proceedings based on his 

participation in fraudulent stock schemes. Total loss for one of the offenses was between $700K and 

$1M. Sentenced to 56 months. Claims vulnerability to torture because he is Jewish. 

 

Legal History, Prior Appeals & Trial Court Input: 

• IJ: Found respondent removable, but granted him withholding of removal and CAT protection 

because of expert testimony (anti-Semitism). 

• Respondent Appeals: decision finding him removable 

• Gov’t Appeals: withholding decision 

• BIA: IJ used wrong record of conviction. Vacated, remanded. 

• IJ: removal was right bcz ag fel.  

• BIA: crime was also a PSC, so no withholding; IJ erred re. CAT, so you get deported. 

o Also BIA: precedential decision, Matter of V-K-, saying that BIA could review IJ’s 

decision about CAT de novo because it’s a mixed question of law and fact (i.e., a 

question of “judgment”). (Overruled later by Matter of Z-Z-O-, BIA 2015) 

• 3d Cir: should BIA have deferred to IJ regarding the CAT decision? 
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Respondent’s Arguments:  

• Securities fraud was a nonviolent, white-collar crime, so it didn’t count as a PSC. 

 

Appeals to Statute & Precedent: 

• Matter of Z-Z-O-, (BIA 2015) 

• Nijhawan v. Holder, 557 U.S. 29 (2009): what can be used to determine whether a crime 

is an ag fel under (M)(i)? Not a categorical question, but circumstance specific: what actually 

happened, not what’s the statutory language. 

• 8 U.S.C. § 1227(a)(2)(A)(iii): an alien who is convicted of an ag fel at any time is 

removable. 

• 8 U.S.C. § 1101(a)(43)(M)(i): an offense that involves fraud or deceit, loss to victim >$10K 

is an ag fel. 

• 8 U.S.C. § 1231(b)(3)(A): Removal withheld if persecution likely on account of a protected 

ground. 

• 8 U.S.C. § 1231(b)(3)(B)(ii): no withholding of removal if convicted of a PSC, though. PSC 

for an ag fel with sentence of imprisonment of at least 5 years. 

• 8 C.F.R. § 208.16(c): withholding of removal under the CAT. 

 

Relevant U.S. History: 

• 2002: procedural changes to what BIA may review, codified at C.F.R. §1003.1(d)(3)(i)-(ii). 

Can’t review IJ’s finding of fact, unless it was clearly erroneous. De novo review of law, 

discretion, judgment. 

 

Discussion: 

• “For the reasons that follow, insofar as the BIA interpreted 8 C.F.R. § 1003.1(d)(3) to hold that 

an IJ's assessment of the probability of future torture is not a finding of fact because the events 

have not yet occurred, we conclude its interpretation plainly errs.” 269 

 

• “Facts include past events, but they are not restricted to historical events.” 269 

 

• “A present probability of a future event is something “distin[ct] from its legal effect” that is 

“made up of facts” and “actually exists” but is “not [a] tangible thing[ ], [or] actual occurrence[ 

].” This likelihood, while an assessment of a future event, is what a decision-maker in an 

adjudicatory system decides now as part of a factual framework for determining legal effect.” 

269 

 

• “The likelihood (an inferential fact) may be established through, for example, testimony of past 

experience, testimony on typical traffic conditions, or even expert opinion testimony on traffic 

patterns. Of course, to call a likelihood “fact” is not to say that the likely outcome will 

necessarily occur, but the likelihood itself remains a factual *270 finding that can be made ex 

ante the actual outcome.” 269 
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• “Taking another example from the medical malpractice context, experts frequently testify to 

their opinions (or “predictions”) of future disability and future pain and suffering. When a jury 

chooses to believe the expert's predictions, it makes a factual finding that the plaintiff will be 

unable to perform certain tasks in the future and will experience some degree of pain and 

suffering. If a patient plaintiff improves, or dies unexpectedly, we do not say that a jury made a 

factual error, nor do we conclude—indeed, it would be too late to do so—that the expert should 

not have been found worthy of belief. The patient plaintiff's future condition is a factual finding 

made by the jury.” 270 

 

• “Applied to immigration generally (and specifically this case), a finding of fact by an IJ includes 

expressions of likelihood based on testimony (both lay and expert) and/or documentary 

evidence.” 270 

o “For example, if an IJ concludes, based on expert opinion, that “Kaplun is likely to be 

imprisoned if removed to the Ukraine,” that finding would be factual and reviewable 

only for clear error, even though it is possible that Kaplun may be removed and yet 

never imprisoned. If Kaplun were removed but turned out not to be imprisoned (the 

likely outcome did not materialize), it would not change the inquiry into the likelihood 

of imprisonment from a question of fact to a mixed question of law and fact or a 

question of judgment.” 270 

 

• “The confusion arises when the question is posed as whether it is more likely than not 

that Kaplun would be tortured. Torture is a term with legal significance.” 270 

 

• Re. two questions re. torture: 

o What is likely to happen to the applicant? 

o Would the harm anticipated rise to the level of torture, acc. to the statute? 

 

o “The first question is factual. A finding that a petitioner is likely to be imprisoned 

(based, for instance, on the evidence of gross violations of human rights in the country 

of removal) is a finding of fact. A finding that a petitioner is likely to be extorted for vast 

sums of money if removed (based, for example, on the testimony of the petitioner and 

his expert) is also a finding of fact. So is a finding that a petitioner is likely to be beaten 

by government officials based on a finding that the petitioner was severely beaten in the 

past. This is to be distinguished from the legal consequence of those underlying facts.” 

271 

 

• “While the underlying facts vary from petitioner to petitioner, the legal question remains the 

same: do the facts found by the IJ (and that the BIA determines are not clearly erroneous) 

meet the legal requirements for relief under the CAT? This is a question of law where the IJ has 

no comparative advantage over the BIA.” 271 
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• “We caution that we are not precluding BIA review of facts found by the IJ. It is free to revisit 

the underlying facts (including the likelihood of future events), but it must do so under the 

clearly erroneous standard that applies to facts. This review *273 is important to the process of 

assuring that IJ-found facts get proper deference.” 272-73 

 

Commentary: 

• Expert testimony at merits hearing regarding anti-Semitism & respondent who had left as a 

child: 

“He also testified that Kaplun would be unable to gain citizenship, get a job, rent an 

apartment, or even buy a train ticket. It was his expert opinion that Kaplun would be living on 

the street, destitute, and would be targeted for extortion and torture.” 263 

 

 

• 8 C.F.R. § 208.16(c)(3). 

In assessing whether it is more likely than not that an applicant would be tortured in the 

proposed country of removal, all evidence relevant to the possibility of future torture shall be 

considered, including, but not limited to: 

o (i) Evidence of past torture inflicted upon the applicant; 

o (ii) Evidence that the applicant could relocate to a part of the country of removal where 

he or she is not likely to be tortured; 

o (iii) Evidence of gross, flagrant or mass violations of human rights within the country of 

removal, where applicable; and 

o (iv) Other relevant information regarding conditions in the country of removal. 

 

 


