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Question(s) Presented: Is the group “family members of Honduran women unable to leave domestic 

relationship” cognizable as a particular social group? 

• Subtext: Is BIA’s explanation of “particularity” and “social distinction” worthy of Chevron deference? 

 

Holdings: Not cognizable. 3rd Circuit is cool with BIA’s M-E-V-G- tripartite test for cognizable PSGs. 

 

Rationale: Evidence did not compel the conclusion that this group was “particular,” or was viewed in Honduras 

as “socially distinct.” 

 

Facts: (540) Native of Honduras fears persecution by two men, one of whom abducted, raped, and continues to 

stalk one of her daughters (already an asylee in U.S.). The other man is respondent’s stepfather, who has 

repeatedly abused her mother. Fled to U.S. in 2014. 

 

Procedural History: 

• IJ: Denied asylum application because PSG was not particular or socially distinct, and she had not 

established past persecution by either man. 

• BIA: Affirmed re. past persecution and PSG. 

 

Appeals to Statute & Precedent: 

• Matter of Acosta, 19 I&N Dec. 211 (BIA 1985), overruled on other grounds by Matter of 

Mogharrabi, 19 I&N Dec. 439 (BIA 1987): Immutability 

• Fatin v. INS, 12 F.3d 1233 (3d Cir. 1993): PSGs 

• Valdiviezo-Galdamez v. A.G., 663 F.3d 582 (3d Cir. 2011): BIA had departed from Acosta re. PSGs 

without a principled explanation; new requirements incapable of consistent application.  

• Matter of M-E-V-G, 261 I&N Dec. 227 (BIA 2014): socially distinct, not ocular visibility 

• Matter of W-G-R-, 26 I&N Dec. 208 (BIA 2014): socially distinct, not ocular visibility 

 

Discussion: 

• “We had expressed concern in Valdiviezo-Galdamez that “social visibility” (now “social distinction”) 

and “particularity” were really two ways of saying the same thing.”  553 

o “In the BIA's reasoning, “social distinction” works to narrow the universe of “particular social 

groups” to those whose members are seen to be “distinct” or “other,” like the distinctiveness 

inherent in the other enumerated grounds of race, religion, nationality, and political opinion, 

while “particularity” ensures that a group has “discrete ... boundaries” capable of a common, 

accepted definition.”  553 
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o “Some overlap is to be expected, given that each requirement is meant to illuminate whether a 

particular social group exists in the society in question.” 553 

• “it does not follow that because the BIA has accepted that one society recognizes a particular group as 

distinct that all societies must be seen as recognizing such a group.” 556 

 

Commentary: 

• Three-Part Test for cognizable PSG: 

o Immutable characteristic in common 

o Defined with particularity 

o Socially distinct within the society in question. M-E-V-G- at 237. 

 

• Standard of Review 

o “the existence of a cognizable particular social group presents a mixed question of law and fact, 

since the ultimate legal question of cognizability depends on underlying factual questions 

concerning the group and the society of which it is a part.” 543 

 

• Evolution of PSG Doctrine 

o Acosta test for immutability 

▪ “Eventually, the BIA determined that the Acosta test had proven to be over-inclusive and 

unworkable, in part because it encompassed virtually any past acts or experiences, since 

the past cannot be changed and is, by definition, immutable.” 545 

o In re R-A- (BIA 1999; A.G. 2001): 

▪ BIA took issue with particular social groups that were “defined principally, if not 

exclusively, for the purposes of [litigation] ... without regard to the question of whether 

anyone in [a given country] perceives [those] group[s] to exist in any form whatsoever.” 

(918) 

▪ Acosta PLUS: “whether the alleged defining characteristic of the social group is 

important within the society in question and whether that society understands or 

recognizes the proposed social group as a distinct segment of the population.” 545 

o 3d Circuit rejected social visibility & particularity requirements in Valdiviezo (2011) 

▪ Ocular visibility, recognizability was problematic (Matter of C-A-) 

▪ “We cited the Seventh Circuit's criticism that “[o]ften it is unclear whether the Board is 

using the term ‘social visibility’ in the literal sense, or in the ‘external criterion’ sense, or 

even whether it understands the difference.” (Valdiviezo) 

o BIA responded with W-G-R- and M-E-V-G- in 2014. 

▪ 3d Circuit is cool with it and gives it a Chevron nod. 


