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Question Presented: Is the group “former noncriminal drug informants working against the Cali 

drug cartel” cognizable as a PSG? (On remand from 11th Circuit) 

 

Holdings: Not a cognizable group; lacks particularity and social visibility. 

 

Rationale:  

• “We find that this group is too loosely defined to meet the requirement of particularity.” 

957 

• “Given the voluntary nature of the decision to serve as a government informant, the lack 

of social visibility of the members of the purported social group, and the indications in 

the record that the Cali cartel retaliates against anyone perceived to have interfered with 

its operations, we find that the respondent has not demonstrated that noncriminal drug 

informants working against the Cali drug cartel constitute a PSG.” 961 

 

Facts: (952-53) Citizens of Colombia. Father operated a bakery and had social ties with an 

individual high in the Cali cartel hierarchy as well as the GC for the city of Cali. Cartel member 

would visit bakery and blab, and respondent would pass this info on to the lawyer. Was suddenly 

accosted and nearly abducted at gunpoint by cartel members, who beat him and his son and 

threatened him for informing on them to the government. Entered U.S. in 1996 on visitor visas. 

 

Procedural History: 

• 1997: IJ: Denied asylum (no nexus to protected ground), granted voluntary departure. 

• 2002: BIA: Affirmed IJ’s decision: sole motivation was retaliation or retribution for 

voluntary act of informing on cartel. 

• 2006: 11th Circuit: found a cognizable PSG, but wasn’t sure about the nexus so 

remanded to BIA. 

 

Appeals to Statute & Precedent: 

• Castillo-Arias v. A.G., 446 F.3d 1190 (11th Cir. 2006): THIS CASE. Determined that 

lead respondent was threatened with harm on account of membership in a group 

composed of noncriminal informants. Remanded to BIA. 

• Matter of Acosta, 19 I&N Dec. 211 (BIA 1985): Immutability 
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• Matter of V-T-S-, 21 I&N Dec. 792 (BIA 1997): PSG of Filipinos of mixed Filipino-

Chinese ancestry 

• Matter of H-, 21 I&N Dec. 337 (BIA 1996): members of the Marehan subclan of 

Somalia 

• Matter of Fuentes, 19 I&N Dec. 658 (BIA 1988): former members of national police of 

El Salvador PSG 

• Castellano-Chacon v. INS, 341 F.3d 533 (6th Cir. 2003): tattooed youth (not PSG) 

• Lwin v. INS, 144 F.3d 505 (7th Cir. 1998): parents of Burmese student dissidents PSG 

• Ananeh-Firempong v. INS, 766 F.2d 621 (1st Cir. 1985): family relations basis of PSG 

 

Discussion: 

• “Under Acosta, we do not require a ‘voluntary associational relationship’ among group 

members. Nor do we require an element of ‘cohesiveness’ or homogeneity among group 

members.” 956-57 

 

• “we have considered as a relevant factor the extent to which members of a society 

perceive those with the characteristic in question as members of a social group.” 957 

 

• “The group of ‘noncriminal informants’ could potentially include persons who passed 

along information concerning any of the numerous guerrilla factions or narco-trafficking 

cartels currently active in Colombia to the Government or to a competing faction or 

cartel. In considering whether informants are a particular social group, it is important to 

know the persons between whom the information is being provided, as well as the nature 

of the information passed along.” 957 

 

• Some Circuit Courts have found persecution for political opinion in whistleblower cases, 

but “As far as we have found, no court has held that government informants against a 

criminal enterprise such as a drug cartel constitute a particular social group.” 958 

 

• “We therefore examine, as a matter of first impression, whether the respondent’s past 

acts—passing along information concerning the Cali cartel to the Colombian 

Government—is the kind of shared past experience that constitutes membership in a 

particular social group.” 958 

 

Immutability Based on Past Experience 

• “The respondent asserts that the historical fact of having informed on the Cali cartel is an 

immutable characteristic within the meaning of Acosta. A past experience is, by its very 

nature, immutable, as it has already occurred and cannot be undone.” 958 
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• “However, that does not mean that any past experience that may be shared by others 

suffices to define a particular social group for asylum purposes.” 958 

o Accepted risks: police work, military service 

o Calculated risk of paid government informant—so what about voluntary, unpaid 

informant? 

 

• “We find that the fact that the respondent acted out of a sense of civic responsibility does 

not suffice to define a subgroup of uncompensated informants who would be considered 

to constitute a particular social group.” 959 

 

Social Visibility 

• Recognizability: many social groups involve characteristics that are highly visible and 

recognizable by others. 

 

• “When considering the visibility of groups of confidential informants, the very nature of 

the conduct at issue is such that it is generally out of the public view. In the normal 

course of events, an informant against the Cali cartel intends to remain unknown and 

undiscovered. Recognizability or visibility is limited to those informants who are 

discovered because they appear as witnesses or otherwise come to the attention of cartel 

members.” 960 

 

• “The record in this case indicates that the Cali cartel and other drug cartels have directed 

harm against anyone and everyone perceived to have interfered with, or who might 

present a threat to, their criminal enterprises.” 960 

 

Commentary: 

• Decided pre-W-G-R & M-E-V-G-, so it sounds like “social visibility” means “ocular 

visibility.” 


