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Question(s) Presented: Had petitioner suffered past persecution, and did he have a well-founded fear of future 

persecution? 

 

Holdings: Evidence indicated that petitioner had both suffered past persecution and had a well-founded fear of 

future persecution on account of his sexual orientation, in a country that criminalizes same-sex relationships 

between men. Vacated and remanded. 

 

Rationale: “Based on Petitioner's experience, we hold that the ongoing threats to his life are “menacing and 

credible” enough to “imply a risk of future persecution.” 152 

• Also: Ghana’s anti-gay laws 

 

Facts: Citizen of Ghana entered U.S. EWI “after father and neighbor assaulted him and threatened his life when 

they discovered he was in a same-sex relationship.” 138 Violent mob of neighbors; beatings, death threats. 

Ghana criminalizes same-sex male relationships.  

 

Procedural History: 

• IJ: Denied application for asylum: had not suffered past persecution on account of sexual orientation 

and did not have a well-founded fear of future persecution. 

• BIA: affirmed 

 

Appeals to Statute & Precedent: 

• Amanfi v. Ashcroft, 328 F.3d 719 (3d Cir. 2003): sexual orientation is a cognizable basis for PSG. 

• Bringas-Rodriquez v. Sessions, 850 F.3d 1051 (9th Cir. 2017) (en banc): sexual orientation and sexual 

identity can establish PSG; absence of report to police 

• Nabulwala v. Gonzales, 481 F.3d 1115 (8th Cir. 2007): lesbians recognized as PSG 

• Hernandez-Montiel v. INS, 225 F.3d 1084 (9th Cir. 2000): transgender individuals recognized as PSG, 

overruled on other grounds by Thomas v. Gonzales, 409 F.3d 1177 (9th Cir. 2005) 

• Matter of Toboso-Alfonso, 20 I&N Dec. 819 (BIA 1990) 

• Fatin v. INS, 12 F.3d 1233 (3d Cir. 1993): persecution does not include every kind of unjust treatment 

• Chavarria v. Gonzalez, 446 F.3d 508, 518 (3d Cir. 2006): it is “well settled that persecution does not 

encompass all forms of unfair, unjust, or even unlawful treatment.” Death threats: “highly imminent, 

concrete and menacing” (at 518). 

• Voci v. A.G., 409 F.3d 607, 615 (3d Cir. 2005): “While this Court has not yet drawn a precise line 

concerning where a simple beating ends and persecution begins, our cases suggest that isolated incidents 

that do not result in serious injury do not rise to the level of persecution.” 
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• Gomez-Zuluaga v. A.G., 527 F.3d 330 (3d Cir. 2008): persecution includes “death threats, involuntary 

confinement, torture, and other severe affronts to the life or freedom of the applicant.” 

• Herrera-Reyes v. A.G., 952 F.3d 101 (3d Cir. 2020): review of threat cases. 

• Dandan v. Ashcroft, 339 F.3d 567 (7th Cir. 2003): the number of past incidents is only one variable 

and is not determinative of persecution. 

• Asani v. INS, 154 F.3d 719 (7th Cir. 1998): even a single beating can constitute persecution. 

• Kibinda v. A.G., 447 F.3d 113, 120 (3d Cir. 2007): “We do not mean to suggest that the severity of an 

injury should be measured in stitches” 

• Mashiri v. Ashcroft, 383 F.3d 1112, 1120 (9th Cir. 2004): “Persecution may be emotional or 

psychological, as well as physical.” 

• Matter of S-A-, 22 I&N Dec. 1328 (BIA 2000): liberal Muslim woman didn’t have to report orthodox 

father’s abuse to police in Morocco because it would have been potentially dangerous and unproductive 

to do so, given the society’s religious mores. 

• Hernandez-Avalos v. Lynch, 784 F.3d 944 (4th Cir. 2015): Reporting to police would have been 

counterproductive and dangerous 

• Bromfield v. Mukasey, 543 F.3d 1071 (9th Cir. 2008): prosecution on basis of PSG = persecution 

• Agbor v. Gonzales, 487 F.3d 499 (7th Cir. 2007): “Relocation is not reasonable if it requires a person 

to live in hiding.” 154 

 

Discussion: 

• “Notably, the IJ observed that “there [was] no reason to believe that [Petitioner] would not be able to 

live a full life, especially if he were to continue to keep his homosexuality a secret.”  140 

o “Tellingly, the IJ's observation, no matter how ill-advised, that Petitioner could avoid persecution 

and live a “full life” if he kept “his homosexuality a secret,” JA25, was a tacit admission that 

suppressing his identity and sexuality as a gay man is the only option Petitioner has to stay safe 

in Ghana. The notion that one can live a “full life” while being forced to hide or suppress a core 

component of one's identity is an oxymoron.” 154 

 

• “To satisfy the “on account of” or nexus requirement, Petitioner's sexual orientation must have been a 

motivating factor or “at least one central reason” for the alleged persecution. . . . Here, there can be no 

serious dispute that the attack and threats Petitioner suffered were motivated by his sexual orientation.”

 142 

 

• Persecution? 

o Attack and death threats to the level of persecution? 

o Persecution does not include all unjust treatment; isolated incidents that do not result in serious 

injury generally don’t qualify. 

o Reach of Chavarria—concrete, imminent, menacing threats—now concrete & menacing is 

enough 

o Herrera: Threat is persecutory when “the cumulative effect of the threat and its 

corroboration presents a real threat to a petitioner’s life or freedom.” Herrera at 108. 

▪ Squarely forecloses argument that a threat is not persecution if it remains unfulfilled. 144 
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▪ “We find it odd for the Government to make this argument here considering that 

Petitioner was threatened with death by fire or decapitation while being assaulted, doused 

with fuel and exposed to a cutlass.”   144 

▪ “To expect Petitioner to remain idle in that situation – waiting to see if his would-be 

executioners would go through with their threats – before he could qualify as a refugee 

would upend the “fundamental humanitarian concerns of asylum law.” 144 

▪ “Nor does the fact that he had the strength to escape execution diminish the risk he faced 

or the severity of his injuries. To the contrary, it is a testament to the extreme fear he felt 

and to the sheer human will to survive the most dangerous of situations.”  145 

o Concrete = corroborated by credible evidence 

o Menacing = intention to inflict harm 

o Physical harm = not required to render a threat concrete and menacing 

 

• “We have never held that persecution requires more than one incident. Rather, we have left open 

the possibility that a single incident, if sufficiently egregious, may constitute persecution.” 145 

 

• “It is debatable whether the record contains enough evidence to ascertain the full extent of Petitioner's 

injuries, but our decision need not hinge on the severity of those injuries because this case involves so 

much more.”  146 

 

• “The absence of a report to police does not reveal anything about a government's ability or willingness 

to control private attackers; instead, it leaves a gap in proof about how the government would respond if 

asked, which the petitioner may attempt to fill by other methods.” Bringas-Rodriguez, 850 F.3d at 1066 

(quoting Rahimzadeh v. Holder, 613 F.3d 916, 922 (9th Cir. 2010)).”  146 

 

• “Petitioner testified that certain people in the mob wanted to report him to police, not because they 

wanted to rescue him, but because they wanted to punish him, apparently fearing no consequences for 

their own homicidal and criminal conduct. In those circumstances, it is unreasonable to expect Petitioner 

to turn to the police for protection.”  148 

 

• “Given the totality of the record, these findings cannot withstand even our most deferential review.” 149 

 

Well-Founded Fear 

• Rebuttable presumption: relocation? No change in country conditions. 

 

• IJ & BIA decided there wasn’t any well-founded fear: “These findings are not supported by substantial 

evidence, because they are based on mischaracterizations, unreasonable inferences, and an incomplete 

assessment of the record.”  152 

 

• “Up until the attack, Petitioner's ability to avoid this sort of homophobic abuse hinged on his ability to 

dissemble his sexual orientation and keep his sexual relationship with his partner hidden. No major leap 

is required to conclude that other gay men like Petitioner are escaping persecution by hiding or 

suppressing their sexuality as well.” 152 
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• “Petitioner is also at a higher risk of being prosecuted and punished, i.e., persecuted by the state, after 

being outed as a gay man.”  153 

 

Commentary: 

Argued by attorney Paige Beddow 

 

Corroboration: 

Absence of police report leaves a gap in proof of how the government would have acted. Can be filled by: 

• 1) demonstrating that a country's laws or customs effectively deprive the petitioner of any meaningful 

recourse to governmental protection, 

• 2) describing [p]rior interactions with the authorities, 

• 3) showing that others have made reports of similar incidents to no avail, 

• 4) establishing that private persecution of a particular sort is widespread and well-known but not 

controlled by the government, or 

• 5) convincingly establish[ing] that [reporting] would have been futile or [would] have subjected [the 

applicant] to further abuse. 

 

When Laws Punish for Protected Grounds 

“Prosecution and disproportionate punishment based on any of the INA's protected grounds, including sexual 

orientation, are cognizable forms of persecution, “even if the law is ‘generally’ applicable.”” 147 


