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Question(s) Presented: Did the IJ improperly exclude unauthenticated documents that might have supported 

respondent’s case? 

• Were IJ’s credibility determinations supported by substantial evidence? 

• Was petitioner’s fear of persecution well-founded, based on country conditions? 

 

Holdings: Documentary evidence should have been considered; adverse credibility determination based in part 

on “implausibility,” which is improper. IJ didn’t take country conditions into account when evaluating 

petitioner’s fear of persecution. BIA’s decision vacated, case remanded. 

 

Rationale: “Because the documentary evidence, if considered, might have resulted in a favorable credibility 

determination, we find that remand is appropriate so that the authenticity of the documents may be 

reconsidered, and, if found genuine, the credibility of the petitioner reevaluated for purposes of the withholding 

of removal claim.”  636 

• “the IJ’s adverse credibility determination was not based upon any evidence in the record . . . but upon 

speculation and conjecture.” 637 

• “on remand, petitioner’s claim that there is a pattern or practice of persecution of Chinese Christians in 

Indonesia must be considered.” 637 

 

Facts: Husband and wife citizens of Indonesia. Wife claims persecution based on Chinese ethnicity and 

Catholic religion. Relates incidents of anti-Chinese persecution and rioting from the 80s and 90s. 

 

Procedural History: 

• 1999: Entered U.S. on non-immigrant visas, then overstayed. 

• 2001: placed in removal proceedings 

• May 2001: asylum application 

• 2002 IJ: denied relief of asylum / WH / CAT: untimely application, failed to establish changed country 

conditions or extraordinary circumstances relating to the delay. No WH / CAT because IJ thought it 

implausible that she had witnessed all the incidents she described—adverse credibility finding. 

• 2005: BIA affirmed IJ’s decision.  

 

Appeals to Statute & Precedent: 

• 8 U.S.C. § 1158(a)(2)(D): extraordinary circumstances / materially changed country conditions 

necessary to excuse delay in filing asylum application. 
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• 8 C.F.R. § 287.6: authentication of official records 

• Liu v. Ashcroft, 372 F.3d 529 (3d Cir. 2004): ^^ is not an absolute rule of exclusion, and is not the 

exclusive means of authenticating records before an IJ. (“asylum applicants can not always reasonably 

be expected to have an authenticated document from an alleged persecutor.” Liu at 532) 

• Tarrawally v. Ashcroft, 338 F.3d 180 (3d Cir. 2003): “Congress did not authorize an opportunity for 

judicial review of determinations made by the executive branch regarding the timeliness of an asylum 

application.”     633 

• Dai v. Ashcroft, 353 F.3d 228 (3d Cir. 2003): Due process for immigrant petitioners 

 

Relevant U.S. History: 

• 2005 REAL ID Act: “authorizes judicial review of constitutional claims and questions of law, 

notwithstanding any other provision of the chapter which eliminates or limits judicial review.” 633 

o “despite the changes of the REAL ID Act, factual or discretionary determinations continue to fall 

outside the jurisdiction of the court of appeals entertaining a petition for review.” 634 

 

Discussion: 

• 3d Circuit was also troubled by IJ’s off-the-cuff racially offensive remarks about Indonesians. 

• “although we need not reach the due process issue, in order to ensure fairness and the appearance of 

impartiality, we strongly encourage that on remand, the BIA assign any further proceedings to a 

different IJ.” (!!) 638 

 

 


