
Ninth Circuit Court 2002 Singh v. INS 
  MTR: EXCEPTIONAL CIRCUMSTANCES 

 

Ninth Circuit Court 

 

Case: Singh v. INS, 295 F.3d 1037 (9th Cir. 2002)  

Date: July 12, 2002    Panel: Schroeder, Nelson, Reinhardt  Opinion: Schroeder   

 

Tags: Immigration, in absentia removal order, AOS, MTR, eligibility, exceptional circumstances 

 

Question(s) Presented: Did respondent demonstrate exceptional circumstances for reopening his in absentia 

removal order? 

 

Holdings: Respondent demonstrated an exceptional circumstances case. Remanded to BIA. 

 

Rationale: If hearing had been held, he would not have been ordered deported—he was eligible for AOS. 

 

Facts: Citizen of India entered EWI in 1990, then “diligently pursued his efforts to obtain lawful permanent 

residence status on the basis of his marriage.” 1038 Attended five hearings plus some others, all continued so 

his wife could obtain citizenship. Drove 100 miles with wife and new baby for a hearing at 1pm, only to find 

out it was for 11am and he had been ordered removed in absentia. 

 

Procedural History: 

• IJ: ordered him deported in absentia (he was 2 hours late) 

• IJ: denied MTR and Motion to Rescind deportation order. 

• BIA: no exceptional circumstances. 

 

Appeals to Statute & Precedent: 

• 8 U.S.C. § 1252b(f)(2): “Exceptional Circumstances”—such as serious illness or death of immediate 

relative, not including less compelling circumstances. 

• Chowdhury v. INS, 241 F.3d 848 (7th Cir. 2001): petitioner ordered deported in absentia; visa petition 

approved while appeal of deportation order was pending. 7th Circuit found BIA’s insistence on 

deporting this eligible immigrant to be arbitrary and irrational. 

 

Discussion: 

• “The INS contends that failing to attend a hearing on a claim of mistake is not an exceptional 

circumstance because it hap pens frequently. Both of the cases on which it relies, and where we held 

exceptional circumstances did not exist, were cases in which the petitioners were not, as Singh is, the 

beneficiary of an approved visa petition. Those petitioners were merely seeking to delay the inevitable.”

 1039 

• “This case is exceptional, because the petitioner had no possible reason to try to delay the hearing. 

Indeed, the hearing was the culmination of years of efforts to obtain lawful permanent residence status.” 

1040 
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• “We agree with the Seventh Circuit that the INS should not deny reopening of an in absentia deportation 

order where the denial leads to the unconscionable result of deporting an individual eligible for relief 

from deportation.” 1040 

 


