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Question(s) Presented:  

• Does the Court have jurisdiction to review a Visa Waiver Program removal case, when there is not 

technically removal proceedings (and a final order of removal) to review? 

• Did the IJ / BIA properly deny respondent’s petition for protection? 

 

Holdings:  

• “We hold that a denial of a VWP applicant’s petition for asylum, WH and relief under the CAT 

constitutes a ‘final order of removal’ within the meaning of the statute, as the alien is entitled to no 

further process before deportation.” 656 

• IJ / BIA reasonably found that respondent’s persecutors were not motivated by a protected ground. 

 

Rationale:  

• Statute refers not just to the literal removal / deportation proceedings, but all orders closely related to it. 

• Substantial evidence in the record shows that bank robbers wanted the money and targeted respondent 

and his brother because of their ties to the bank. 

 

Facts: Citizen of Albania overstayed visa waiver permit. Applied for asylum. Had participated in pro-

democracy demonstration in 1991 and arrested. Civil unrest started in 1997, involving bank robberies. 

Kidnapped and beaten by masked men along with brother, a banker, and was threatened with death if brother 

didn’t turn over access to the bank’s money. Escaped, secured the bank’s money, and went into hiding. Robbers 

tracked him to Greece; he fled to the U.S. in December, 2002. 

 

Procedural History: 

• IJ: denied asylum application: criminal gang did not pursue him on the basis of a protected ground, but 

for money. Changed country conditions made future persecution unlikely.  

• BIA: adopted and affirmed IJ’s opinion 

 

Appeals to Statute & Precedent: 

• 8 U.S.C. § 1187(a): Visa Waiver Program 

• 8 C.F.R. § 208.2(c)(3)(i): asylum-only proceedings 

• Kanacevic v. INS, 448 F.3d 129, 134-35 (2d Cir. 2006): judicial review in Visa Waiver Program cases 

(no removal proceedings, but close; see quote below) 
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Discussion: 

• Re. Visa Waiver Program & Judicial Review: “This Court has never squarely considered theis 

jurisdictional question in a precedential opinion.” 656 

 

Commentary: 

• Visa Waiver Program: permits noncitizens from certain countries to enter the U.S. for 90 days without 

a visa.  Forfeits right to challenge basis for removal, but can apply for asylum / WH / CAT. If these 

protections are denied, the VWP participant can be removed without any further process. 8 U.S.C. § 

1187(a)  

• Asylum-Only Proceedings: deal only with petitions for protection; “the alien cannot contest 

removability or admissibility and cannot present other grounds for relief.”  655 8 C.F.R. § 208.2(c)(3)(i). 

• Jurisdiction in VWP Removal Proceedings: 

o Circuit court review is only allowed for a final order of removal. 

o VWP doesn’t end up in removal proceedings, since the participant waives this by signing up. 

o “Although the denial of asylum in a Visa Waiver Program case does not occur in the context of 

removal proceedings, denial of the asylum application is the functional equivalent of a removal 

order under the provisions of the Visa Waiver Program. Were we to elevate form over substance 

by holding that the disposition of asylum-only proceedings does not function as a final order of 

removal to confer jurisdiction, we would create uncertainty over exactly what procedure a Visa 

Waiver applicant could pursue in order to obtain review of his or her asylum proceedings in the 

Courts of Appeals.”  Kanacevic v. INS, 448 F.3d 129, 134-35 (2d Cir. 2006) 

 


