
Third Circuit Court 2007 Shardar v. A.G. 
  MTR: CHANGED COUNTRY CONDITIONS 

 

Third Circuit Court 

 

Case: Shardar v. A.G., 503 F.3d 308 (3d Cir. 2007)  

Date: Sept. 19, 2007    Panel: Rendell, Ambro, Shapiro  Opinion: Ambro   

 

Tags: Immigration, removal proceedings, untimely MTR, changed country conditions, materiality, asylum, 

expert testimony, prima facie case, Bangladesh 

 

Question(s) Presented:  

• Did respondent present evidence of changed country conditions sufficient to support an untimely MTR? 

• Does the new evidence + prior evidence on the record show that respondent has a reasonable likelihood 

of prevailing on his asylum claim (prima facie case)? 

 

Holdings: BIA’s decision to deny untimely MTR was irrational and arbitrary and not supported by substantial 

evidence. Abuse of discretion re. prima facie asylum case. Remanded with direction to reopen. 

 

Rationale: 

• BIA ignored particularity of changed country conditions evidence, claiming that it was generalized. 

• BIA and IJ had relied on “benign” DOS report that assumed respondent could get a fair trial and the 

judiciary was not corrupt. 

 

Facts: Citizen of Bangladesh, leader of Jatiya Party, which seized power in 1983 in a bloodless military coup 

and ruled until leader was forced to resign in 1990. 1989, respondent became Secretary of Jatiya Party in a 

suburb of the capital Dhaka. After resignation of leader, associates became targets of violence. Rival party won 

election 1991. 1992 respondent participated in political demonstration, was arrested and beaten. Entered U.S. 

1992 on false passport and filed application for asylum. 

 

Procedural History: 

• 1998: IJ (Garcy): denied claim for asylum / WH but allowed VD. Credible, but had not shown that 

arrest was pretextual or that he could not receive justice in Bangladeshi courts. Judge relied on 1997 

DOS report, which did not suggest that the judicial system was corrupt. (DHS rebutted presumption that 

respondent had a well-founded fear of future persecution.) 

• 2003: BIA affirmed, denied MTR 

• 2004: 3d Circuit: denied review 

• 2004: MTR based on changed country conditions and new evidence. BIA denied—country conditions 

too generalized. 

 

Appeals to Statute & Precedent: 

• 8 C.F.R. §1003.2(c)(3)(ii): MTR @ BIA well past 90 days must be based on changed circumstances 

arising from country of nationality that were not available before. 
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Discussion: 

Changed Country Conditions 

• “The re-emergence of the political party responsible for the applicant's prior persecution is the type of 

situation that would constitute a change in country conditions.” 315 

o “while the BNP was not in power at the time of Shardar's hearing before the IJ, its re-emergence 

constitutes a material change in conditions for an individual like Shardar, who was previously 

beaten by the BNP-affiliated police force.” 315 

o Expert testimony by affidavit about changed country conditions. 

 

Asylum Eligibility 

• BIA rejected merits of respondent’s claim because it said the changed country conditions were 

generalized, not particular—but respondent has always kept the argument particular. He’s got receipts. 

 

Commentary: 

• MTR RULES: 

o Only one 

o No later than 90 days after date of final administrative decision 

o Exceptions to time & number limits:  

▪ Asylum / WH applications based on changed country conditions 

▪ Material evidence, unavailable previously (procedural hurdle) 

▪ Reasonable evidence supporting prima facie case for relief (substantive hurdle) 

 

• Unpublished Decisions by BIA: 

o “The Board's responses miss the mark. First, regardless whether the Hossin decision is 

precedential, by reaching an exactly contrary decision on a materially indistinguishable set of 

facts, the Board acted arbitrarily.” 315 


