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Question(s) Presented: Does 3d Circuit have jurisdiction to review BIA’s denial of respondent’s MTR sua 

sponte? 

 

Holdings: No, this is ultra vires. Circuit Court could only review denial of MTR sua sponte if the BIA itself 

had expressly limited its discretion by allowing for such review. Petition dismissed for lack of jurisdiction. 

• Settled Course of Adjudication Exception: 

o Applicable where agency has unfettered discretion but has limited this by rule or practice. 

o “agency discretion that has been limited is reviewable and is thus within our jurisdiction.” 

 

Rationale: Petitioning for sua sponte reopening will only be successful if there are extraordinary circumstances, 

giving BIA exceedingly broad discretion—too broad for Circuit Court to review unless BIA has itself limited 

that discretion. 

 

Facts: Citizen of South Korea in U.S. on visitor’s visa in 1999. Applied for AOS through employer, but a 

falsehood was discovered on his visa application.  

 

Procedural History: 

• IJ: dismissed AOS because of fraud charge, ordered Park deported to SK. 

• BIA: dismissed appeal. 

• 2010: 3d Cir: denied petition for review. 

• 2012: MTR sua sponte – based on flawed translation from Korean to English on purportedly fraudulent 

application. 

• BIA: Motion denied; 3d Cir: dismissed for lack of jurisdiction. 

• 2016: MTR sua sponte – based on eligibility for 212(i) Waiver of Inadmissibility. Parents now LPRs. 

• BIA: denied MTR: number and time bars, no exceptional circumstances that would warrant BIA 

reopening sua sponte. 

 

Respondent’s Arguments: 

• “He argues, as he did before the agency, that the BIA has consistently reopened sua sponte for aliens 

like him who have become eligible for relief from removal after their cases have ended.” 648 

o Relies on unpublished cases 
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Appeals to Statute & Precedent: 

• 8 C.F.R. §1003.2: BIA and MTR 

• 8 U.S.C. §1229a(c)(7): MTR 

• Prestol Espinal v. A.G., 653 F.3d 213 (3d Cir. 2011): MTRs 

• Alzaarir v. A.G., 39 F.3d 86 (3d Cir. 2011): Circuit Court’s jurisdiction to review denial of ordinary 

MTR limited to highly deferential review of abuse of discretion. 

• Konan v. A.G., 432 F.3d 497 (3d Cir. 2005): MTR review limited to rationale provided by the agency. 

• Cordova-Soto v. Holder, 732 F.3d 789, 791 (7th Cir. 2013): “A request for sua sponte reopening is an 

oxymoron, but the odd concept seems to be well entrenched in immigration law.” 

• In re. G-D-, 22 I&N Dec. 1132 (BIA 1999): Sua sponte reopening for exceptional circumstances only. 

• Calle-Vujiles v. Ashcroft, 320 F.3d 472 (3d Cir. 2003): BIA’s denial of MTR sua sponte functionally 

unreviewable by Court because of BIA’s essentially unlimited discretion. 

• Heckler v. Chaney, 470 U.S. 821 (1985): general presumption of judicial review of agency decisions, 

except where agency’s discretion is essentially unlimited. 

 

Discussion: 

• “One favorable exercise of discretion does not a settled course make.”   654 

 

Commentary: 

MTR & Jurisdiction in General 

• FN has right to ONE MTR; ordinarily Court has jurisdiction to conduct a highly deferential review for 

abuse of discretion (arbitrary, irrational, contrary to law). 

 

Sua Sponte 

• “Because of the passage of time, his only route to reopening lies through 8 C.F.R. § 1003.2(a), 

commonly known as the “sua sponte” reopening provision. Under that regulation, the BIA may reopen a 

case at any time. The BIA has *648 held, however, that it will do so only in extraordinary 

circumstances. As a result, the BIA’s discretion in this area is broad—so broad, in fact, that we have no 

meaningful way to review it, thereby depriving us of jurisdiction over orders denying sua sponte 

reopening.”  647-48 

 

• “Section 1003.2(a) of the immigration regulations contains a catch-all provision not found in the statute: 

even when an alien might otherwise be ineligible to reopen his or her case, the BIA may nevertheless “at 

any time reopen or reconsider on its own motion any case in which it has rendered a decision.” Because 

the regulation speaks of the BIA acting “on its own motion,” this catch-all is known as sua sponte 

reopening—although since an alien usually has to ask the BIA to act, and in a written request at that, the 

label is technically inapt.” 650 

 

• Regulation does not specify standard for sua sponte reopening. 
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• “In interpreting the scope of its authority under this regulation and its predecessor, the BIA has clarified 

that it will exercise its discretion to reopen “sparingly” and in “exceptional situations” only, and 

will not use sua sponte reopening as a “general remedy for any hardships created by enforcement of the 

time and number limits in the motions regulations.”16 However, while the BIA “must be persuaded that 

the ... situation is truly exceptional before [it] will intervene,”17 the presence of an exceptional situation 

does not compel it to act; the BIA may still decide against reopening.”  650 

 

“Settled Course of Adjudication” Exception to Ban on Review of Completely Discretionary Agency Decisions 

• Court can review decision when BIA has constrained its discretion by rule / settled course of 

adjudication 

 

• BIA is bound to follow such a settled course, or else explain itself. 

 

• INS v. Yang, 519 U.S. 26 (1996): “unfettered agency discretion could be narrowed by settled practice to 

the point where an irrational departure from that practice might constitute abuse.” 651-52 

 

• Calle Vujiles v. Ashcroft, 320 F.3d 472, 475 (3d Cir. 2003): “if an agency announces and follows—by 

rule or by settled course of adjudication—a general policy by which its exercise of discretion will be 

governed, that exercise may be reviewed for abuse.” (dicta, not framework) 

 

• Chehazeh v. A.G., 666 F.3d 118 (3d Cir. 2012): Sua sponte MTR: Court has jurisdiction if BIA’s 

discretion is bounded. General policy of opening only in exceptional situations—this the Court can 

review (if case was reopened in exceptional situation, as here to the respondent’s detriment). 

 

• Cruz v. A.G., 452 F.3d 240 (3d Cir. 2006): Sua sponte MTR: Court has jurisdiction if BIA’s discretion 

is bounded. Court may only review BIA’s rationale for such a decision; if a rationale isn’t given, maybe 

remand to get one. 

 

• Unpublished cases inconsistently apply this exception: “Those decisions inconsistently locate the 

moment where a petitioner’s allegation of a settled course of conduct suffices to transform an 

unreviewable BIA sua sponte decision into a reviewable one.” 653 

 

• “It is our view that in order to invoke the “settled course” exception to our rule against review of orders 

denying sua sponte reopening requests, a petitioner must establish that the BIA has limited its discretion 

via a policy, rule, settled course of adjudication, or by some other method, such that the BIA’s discretion 

can be meaningfully reviewed for abuse.” 653 

 

• “What happens after the petitioner has made this showing will depend on the circumstances of the 

particular case. We generally act, as we did in Cruz, as a final set of eyes. We ensure that the BIA has 

not incorrectly denied reopening to an alien who would ordinarily be entitled to it under the regular 

course of action, which might happen if the BIA overlooks the *654 core of the alien’s claim. This holds 

particularly true when the BIA has not explained the decision the petitioner seeks to challenge.” 653-54 
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Published / Unpublished in 3d Circuit: 

• “It is true that we assigned diminished weight to the legal reasoning in and the deference owed to 

unpublished BIA decisions.39 But otherwise, on review, we treat the published and unpublished 

dispositions of the agency in the same way. Moreover, the Immigration and Nationality Act does not 

distinguish between the two kinds of BIA orders, and their effects do not meaningfully differ for the 

affected aliens.40 There is no apparent administrative-law principle that removes unpublished, 

nonprecedential agency decisions from the reach of review for arbitrariness.” 654 

 

o “Moreover, both Cruz and Chehazeh suggested that the BIA’s nonprecedential opinions have 

value in determining the agency’s policies and practices.” 654 

 

o E.g., study them to “note the possible existence of a broader policy that, while not established by 

those decisions, was nevertheless being consistently interpreted or followed by them.” 654 

 

 


