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Question(s) Presented: Did BIA lack jurisdiction to consider respondent’s Motion to Reconsider because he 

had already been removed from the country? 

• Is 8 C.F.R. § 1003.2(d) (post-departure bar) inconsistent with IIRIRA 8 U.S.C. § 1229a(c)(6)(A), 

(7)(A), “which specifically grants an alien the right to file one motion to reconsider and one motion to 

reopen without any geographic limitation on that right.” 214 

 

Holdings: BIA’s denial of MTR is reversed and case is remanded. 

 

Rationale: “the plain text of the statute provides each alien with the right to file one motion to reopen and one 

motion to reconsider, provides time periods during which an alien is entitled to do so, and makes no exception 

for aliens who are no longer in this country.”  217 

 

Facts: Citizen of DR lived in U.S. 1982-2009. NTA served in 2009 with removability charges based on 

controlled substances & CIMT convictions. Applied for asylum / WH / CAT. 

 

Procedural History: 

• Feb. 2009: NTA 

• June 2009: IJ: denied applications for relief 

• Nov. 3, 2009: BIA: affirmed 

• Nov. 23, 2009: Removed to DR. 

• Dec. 3, 2009: Filed timely Motion to Reconsider with BIA. 

• Jan. 19, 2010: BIA denied Motion to Reconsider for lack of jurisdiction, since respondent had already 

been removed to DR. 

 

Appeals to Statute & Precedent: 

• 8 C.F.R. § 1003.2(d): Regulations implementing IIRIRA: post-departure ban to filing MTR/reconsider 

 

• 8 U.S.C. § 1229a(c)(6)(B): right to file one MTR within 90 days and one Motion to Consider within 30 

days—NO exceptions for FNs who are no longer in the country. 

 

• William v. Gonzales, 499 F.3d 329 (4th Cir. 2007): statute conflicts with regs re. post-departure ban: 

plain language of statute permits filing without regard to geography. 

 

• Pruidze v. Holder, 632 F.3d 234, 240 (6th Cir. 2011): BIA has no call to say they have no jurisdiction 

over MTRs/ MTreconsiders filed by/on behalf of a FN who has left the country: statutes make no such 
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exception. “We defer to an agency's efforts to fill statutory gaps, not to create them, and in this instance 

Congress left no gap to fill when it empowered the agency to consider all motions to reopen filed by an 

alien, not just those filed by aliens who remain in the United States up to the time of decision.”  

 

• Marin-Rodriguez v. Holder, 612 F.3d 591 (7th Cir. 2010): DOJ’s regulation re. post-departure ban is 

inconsistent with IIRIRA, and BIA can’t lean on a regulation to disclaim jurisdiction when the plain text 

of the statute says no such thing. 

 

• Reyes Torres v. Holder, 645 F.3d 1073 (9th Cir. 2011): Congress intended FNs to be able to reopen/ 

reconsider regardless of geography. 

o Coyt v. Holder, 593 F.3d 902 (9th Cir. 2010) 

 

• Union Pac. R.R. v. Bhd. Of Locomotive Eng’rs, 558 U.S. 67 (2009): “In Union Pacific, the Supreme 

Court held that an administrative agency cannot rely on an agency-created procedural rule to disclaim 

jurisdiction—Congress alone controls the agency's jurisdiction.” 218 

 

• Luna v. Holder, 637 F.3d 85 (2d Cir. 2011): Review of BIA decisions is an adequate substitute for 

habeas so long as the process cannot be unilaterally terminated by the government pursuant to the BIA’s 

post-departure bar. Must consider MTR even if FN is no longer in U.S. 

 

• Dada v. Mukasey, 554 U.S. 1 (2008): outlining the MTR regulations IIRIRA codified. Conflict between 

90-day deadline for MTR and 60-day departure deadline for VD. If you leave after filing a MTR, it 

means you withdraw it. “A more expeditious solution to the untenable conflict between the voluntary 

departure scheme and the motion to reopen might be to permit an alien who has departed the United 

States to pursue a motion to reopen postdeparture.” (Dada at 22; dicta only) 

 

• Kucana v. Holder, 558 U.S. 233 (2010): MTR as safeguard for proper and lawful disposition of 

immigration proceedings 

 

• Lin-Zheng v. A.G., 557 F.3d 147, 156 (3d Cir. 2009) (en banc): “a statute's silence on a given issue 

does not confer gap-filling power on an agency unless the question is in fact a gap—an ambiguity tied 

up with the provisions of the statute.” (internal quotation omitted) 

 

Relevant U.S. History: 

• 1940: Regulatory right to file a motion to reopen or reconsider with the BIA. 

• 1952: New regulation barring BIA from reviewing MTR/reconsider filed by a person no longer present 

in the U.S. 

• 1952: McCarran-Walter Act: established structure of current immigration law 

• 1961: amended law to provide courts of appeals with jurisdiction to review final orders of deportation 

through a petition for review. Contained a post-departure provision: no review if FN has departed. 

• 1962: DOJ made regulations repromulgating post-departure bar to MTR/reconsider. 

• 1996: just before IIRIRA: regulation limiting FNs to one MTR and one MTreconsider and providing 

90 and 30 days respectively for the filing of each.  
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• 1996: IIRIRA:  

“For the first time, Congress created a statutory right for the alien to file a motion to reconsider and a 

motion to reopen with the BIA (previously such a right existed only pursuant to regulation). IIRIRA § 

304(a)(3) (currently codified at 8 U.S.C. § 1229a(c)(6), (7)). Congress also codified in the statute some 

of the pre-existing regulatory limitations for such motions, including the substantive requirements for 

motions to reopen, the numeric limitation and time limits. Id. Notably, when Congress enacted IIRIRA 

in 1996, it did not codify or adopt the post-departure bar regulation.” 216 

 

“IIRIRA also repealed the post-departure bar to judicial review of petitions for review that Congress 

originally imposed in 1961. IIRIRA § 306(b), 110 Stat. 3009–612 (repealing 8 U.S.C. § 1105a). 

Additionally, Congress adopted a 90–day period for the government to deport a person who has been 

ordered removed. IIRIRA § 305(a)(3) (currently codified at 8 U.S.C. § 1231(a)(1)).” 216 

 

• 1997: DOJ made regulations implementing IIRIRA.  

“Notwithstanding the fact that Congress had for the first time codified the right for an alien to file 

motions to reconsider and reopen with the BIA and eliminated the post-departure bar for judicial review, 

the DOJ repromulgated the post-departure bar for motions to reconsider/reopen filed with the BIA, the 

regulation at issue in this case.” 216 

 

• Circuit Courts: “Based on this plain language, the Fourth, Sixth, and Ninth Circuits have squarely held 

under Chevron that the post-departure bar conflicts with the statutory right to file a motion to reopen 

and/or reconsider.” 217 

 

Discussion: 

• Chevron analysis of statute re. Post-Departure Ban 

o Is statute silent or ambiguous with respect to the specific issue of law? 

 

o “If Congress' intent is clear, our inquiry is at an end as the agency is required to give effect to the 

unambiguously expressed intent of Congress.” 215 

 

o “If the statute is ambiguous, we move to step two and determine if the agency's interpretation of 

the statute, as expressed in the regulation, is reasonable and entitled to deference.” 215 

 

• “Although the holding of Dada does not directly implicate the issue presented here, the Court's repeated 

emphasis on the statutory right to file a motion to reopen, and the effort of the Court to avoid abrogating 

that right (even in the face of another statutory provision which conflicted), inform our analysis.” 219 

o IIRIRA turns the MTR from regulation into statutory form of relief. 

 

• If the statute’s plain language is unambiguous, but it doesn’t say anything about X, you don’t get to call 

it ambiguous because X is missing. “Else, near every statute would be ‘ambiguous' and courts would 

have unfettered freedom to fashion creative mechanisms for satisfying the otherwise clear requirements 

mandated by Congress.” De Leon-Ochoa v. A.G., 622 F.3d 341, 353 (3d Cir. 2010) 
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• “we conclude that, in this case, there is no statutory “gap” that warrants the regulation.” 221 

o “When Congress provides exceptions in a statute, it does not follow that courts have authority to 

create others. The proper inference ... is that Congress considered the issue of exceptions and, in 

the end, limited the statute to the ones set forth.” United States v. Johnson, 529 U.S. 53, 58 

(2000).” 222 

 

o “Congress did not codify the post-departure bar notwithstanding its long history. Neither we nor 

the agency should be permitted to override Congress' considered judgment.” 222 

 

Commentary: 

8 U.S.C. § 1229a(c)(6)(B)   >    8 C.F.R. § 1003.2(d) 

               STATUTE   >  REGULATION 

 


