
US Supreme Court 2010 Padilla v. Kentucky 
  INEFFECTIVE ASSISTANCE 

 

US Supreme Court 

 

Case: Padilla v. Kentucky, 559 U.S. 356 (2010) 

Date: March 31, 2010    Votes: 7-2 for Padilla 

 

Opinion: Stevens Concurrence:  Alito (with Roberts)  Dissents: Scalia (with Thomas) 

 

Tags: Immigration, deportation, drug trafficking, guilty plea, ineffective assistance of counsel, 6th Amendment, 

collateral consequences, criminal consequences for immigration 

 

Question(s) Presented: Does attorney have affirmative duty to advise a client about the immigration 

consequences of a guilty plea to trafficking in marijuana? 

 

Procedural History: 

• 2008 KY Supreme Court: Decided for KY. Deportation is merely a “collateral consequence” of 

conviction, so there is no 6th Amendment affirmative duty for counsel to warn about it. 

 

Holdings: Yes: the consequences are not collateral, and attorney must inform client per the guarantees of the 

Sixth Amendment. Reversed and remanded. 

[When the immigration law is less clear, the majority says that “a criminal defense attorney need do no more 

than advise a noncitizen client that pending criminal charges may carry a risk of adverse immigration 

consequences.” 369] 

 

Rationale: “We agree with Padilla that constitutionally competent counsel would have advised him that his 

conviction for drug distribution made him subject to automatic deportation. Whether he is entitled to relief 

depends on whether he has been prejudiced, a matter that we do not address.” 360 

 

Facts: Honduran citizen with LPR status for >40 years and service in Armed Forces. Faces deportation after 

pleading guilty to the transportation of a large amount of marijuana. Relied on counsel’s erroneous advice that 

he didn’t have to worry about it when he made his plea. 359 

 

Attorneys’ Arguments: 

• For KY: 

o Risk of deportation is only collateral (“i.e., those matters not within the sentencing authority of 

the state trial court,”  364) 

 

 

Appeals to Statute & Precedent: 

• 8 U.S.C. § 1227(a)(2)(B)(i): deportability for violation relating to controlled substance 

• Strickland v. Washington, 466 U.S. 668 (1984): 6th Amendment right to effective assistance 

• Janvier v. U.S., 793 F.2d 449 (2d Cir. 1986): 6th Amendment right to effective assistance applies to a 

JRAD request or lack thereof. Seeking a JRAD was part of the sentencing process. “Under the Second 
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Circuit’s reasoning, the impact of a conviction on a noncitizen’s ability to remain in the country was a 

central issue to be resolved during the sentencing process—not merely a collateral matter outside the 

scope of counsel’s duty to provide effective representation.” 363 

• McMann v. Richardson, 397 U.S. 759 (1970): effective assistance of competent counsel 

• INS v. St. Cyr, 533 U.S. 289 (2001): discretionary relief from deportation > jail sentence 

• Fong Haw Tan v. Phelan, 333 U.S. 6 (1948): deportation as a “drastic measure” 

• Fong Yue Ting v. United States, 149 U.S. 698 (1893): deportation as a severe penalty 

 

 

Relevant U.S. History: 

• Unimpeded immigration for first 100 years of U.S. 

• 1875: Congress passed statute barring convicts and prostitutes from entering 

• 1891: added to exclusions “those who have been convicted of a felony or other infamous crime or 

misdemeanor involving moral turpitude.” Act of Mar. 3, 1891, ch. 551, 2 Stat. 1084. 

• 1917: Immigration Act: “For the first time in our history, Congress made classes of noncitizens 

deportable based on conduct committed on American soil.” 361 

o CIMT committed within 5 years after entry (& sentence 1 year or more) 

o Noncitizen recidivists who commit two or more CIMTs at any time after entry 

o Protection: judicial discretion to recommend against deportation—not automatic deportation. 

▪ JRAD = judicial recommendation against deportation 

o CIMTs not defined in Act, but courts treated narcotics offenses as CIMTs 

• 1952: INA—circumscribed JRAD 

• 1990—entirely eliminated JRAD 

• 1996—eliminated AG’s authority to grant discretionary relief from deportation 

 

Discussion: 

• “The ‘drastic measure’ of deportation or removal . . . is now virtually inevitable for a vast number of 

noncitizens convicted of crimes.” 360 

 

• “These changes to our immigration law have dramatically raised the stakes of a noncitizen’s criminal 

conviction. The importance of accurate legal advice for noncitizens accused of crimes has never been 

more important. These changes confirm our view that, as a matter of federal law, deportation is an 

integral part—indeed, sometimes the most important part—of the penalty that may be imposed on 

noncitizen defendants who plead guilty to specified crimes.” 364 (i.e., not collateral) 

 

• “We have long recognized that deportation is a particularly severe ‘penalty’; . . . but it is not, in a strict 

sense, a criminal sanction.” 365 

o Civil penalty technically—but so intertwined now with criminal conviction that it’s hard to 

separate the two. 

 

• “Moreover, we are quite confident that noncitizen defendants facing a risk of deportation for a particular 

offense find it even more difficult.” 366 
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• Strickland evaluation: 

o Did counsel’s representation fall below an objective standard of reasonableness? 

▪ Prevailing professional norms; ABA standards, etc. 366 

o Was there a reasonable probability that results would have been different? 

 

• “The weight of prevailing professional norms supports the view that counsel must advise her client 

regarding the risk of deportation.”    367 

 

• “In the instant case, the terms of the relevant immigration statute are succinct, clear, and explicit in 

defining the removal consequence for Padilla’s conviction.” 368 

 

• “This is not a hard case in which to find deficiency: [369] The consequences of Padilla’s plea could 

easily be determined from reading the removal statute, his deportation was presumptively mandatory, 

and his counsel’s advice was incorrect.” 368-69 

 

• Re. affirmative bad advice v. no advice at all: both are contemplated here. 

o “When attorneys know that their clients face possible exile from this country and separation from 

their families, they should not be encouraged to say nothing at all.”  370 

 

• “Counsel who possess the most rudimentary understanding of the deportation consequences of a 

particular criminal offense may be able to plea bargain creatively with the prosecutor in order to craft a 

conviction and sentence that reduce the likelihood of deportation, as by avoiding a conviction for an 

offense that automatically triggers the removal consequence. At the same time, the threat of deportation 

may provide the defendant with a powerful incentive to plead guilty to an offense that does not mandate 

that penalty in exchange for a dismissal of a charge that does.”  373 

 

Concurrence: Alito (with Roberts) 

• Doesn’t agree that attorney is on the hook for explaining what the immigration consequences might be.  

375 

 

• Thinks the Court gave a half-baked remedy, requiring the attorney to explain things fully if the statute is 

clear—will only lead to later confusion. INA is just too complicated to expect this. 

 

• Affirmative misadvice is worse than not trying to explain the specifics. 

 

• “When a defendant opts to plead guilty without definitive information concerning the likely effects of 

the plea, the defendant can fairly be said to assume the risk that the conviction may carry indirect 

consequences of which he or she is not aware. That is not the case when a defendant bases the decision 

to plead guilty on counsel’s express misrepresentation that the defendant will not be removable.” 385 
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Dissent: Scalia (with Thomas) 

• “The Constitution . . . is not an all-purpose tool for judicial construction of a perfect world; and when we 

ignore its text in order to make it that, we often find ourselves swinging a sledge where a tack hammer is 

needed.” 388 

 

• Competent counsel is for defense, not for explaining all the collateral consequences of a conviction. 

 

• Immigration consequences are not “germane to the criminal prosecution at hand” 390 

 

• “We have never held, as the logic of the Court’s opinion assumes, that once counsel is appointed all 

professional responsibilities of counsel—even those extending beyond defense against the prosecution—

become constitutional commands.”  390 

 

• “Adding to counsel’s duties an obligation to advise about a conviction’s collateral consequences has no 

logical stopping point.”  390 

 

 


