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Question(s) Presented: Did BIA err in not considering whether respondent was entitled to equitable tolling of 

the deadline for filing a MTR, because she put BIA on notice that she was raising an equitable tolling claim due 

to the pending I-130? 

 

Holdings: Respondent sufficiently put BIA on notice about the equitable tolling claim. BIA’s order vacated, 

case remanded for further proceedings. 

 

Rationale: 3rd Circuit has a very generous administrative exhaustion standard: it just needs to be raised as an 

issue by the respondent, however imprecisely, or even sua sponte by the BIA. 

 

Facts: Nigerian citizen convicted for wire fraud was placed in removal proceedings. (See Nkomo v. A.G., 3d 

Cir. 2019) USC husband filed I-130 while removal proceedings and appeal were pending; granted after BIA’s 

final order. 

 

Procedural History: 

Ordered removed → Form I-130 filed → BIA issued final order of removal → Gov’t granted I-130 (after some 

delay on its part & federal writ of mandamus!) → MTR removal proceedings to request additional relief → 

Motion denied by BIA as untimely 

 

Government’s Arguments: 

• Nkomo failed to raise the issue of equitable tolling before the BIA, so the 3d Circuit doesn’t have 

jurisdiction to review the case (because she hasn’t exhausted her administrative remedies). 

 

Appeals to Statute & Precedent: 

• Yan Lan Wu v. Ashcroft, 393 F.3d 418, 422 (3d Cir. 2005): Administrative exhaustion requirement is 

met so long as applicant has made some effort (even if insufficient) to raise the issue before the BIA. 

• Popal v. Gonzales, 416 F.3d 249 (3d Cir. 2005): Administrative exhaustion before 3rd Circuit can step 

in. 

• Joseph v. A.G., 465 F.3d 123 (3d Cir. 2006): Liberal administrative exhaustion policy. 

• Bhiski v. Ashcroft, 373 F.3d 363 (3d Cir. 2004): Administrative exhaustion satisfied if notice of appeal 

sufficiently places BIA on notice of the issue (no need even to brief it) 

• Hoxha v. Holder, 559 F.3d 157 (3d Cir. 2009): Administrative exhaustion satisfied if issue is in the 

notice of appeal but not the brief before the BIA. 

• Lin v. A.G., 543 F.3d 114 (3d Cir. 2008): For administrative exhaustion, BIA should not have to guess 

which issues are on the table. Administrative exhaustion is satisfied if BIA raises the issue sua sponte. 
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• Zhi Fei Liao v. A.G., 910 F.3d 714, 718 (3d Cir. 2018): petitioner is not required to recite “magic words 

. . . or even cite to the relevant case law regarding an issue” in order to satisfy administrative exhaustion 

of putting BIA on notice about an issue brought for 3d Cir. review. 

• Holland v. Florida, 560 U.S. 610, 649 (2010): Equitable tolling if petitioner has been pursuing his rights 

diligently and some extraordinary circumstance stood in his way and prevented timely filing. 

o Pace v. DiGuglielmo, 544 U.S. 408, 418 (2005) 

• Alzaarir v. Atty Gen., 639 F.3d 86 (3d Cir. 2011) 

• Borges v. Gonzales, 402 F.3d 398 (3d Cir. 2005) 

 

Discussion: 

• “The BIA noted that no exceptional circumstances justified sua sponte reopening.” 271 (based on 

understanding that this MTR was untimely) 

 

Administrative Exhaustion: 

o Requirement is met “so long as an immigration petitioner makes some effort, however 

insufficient, to place the Board on notice of a straightforward issue being raised on appeal.” Yan 

Lan Wu v. Ashcroft, 393 F.3d 418, 422 (3d Cir. 2005) 

 

o Doesn’t even have to be in the brief, if the notice of appeal states the issue. 

 

o Alleged error doesn’t even have to be precisely worded—sufficient to say that IJ’s decision was 

not supported by substantial evidence in the record. 

 

o Administrative exhaustion is satisfied if BIA raises the issue sua sponte. 

 

Equitable Tolling 

• “Although Nkomo's brief was less than precise, she did enough to raise the issue of equitable tolling 

before the BIA. She requested reopening because of “a significant change of circumstance.”19 Although 

changed circumstances in the context of motions to reopen often refer to a statutory exception to the 

ninety-day deadline for changed country conditions related to asylum,20 the BIA in this case should 

have been on notice that the “changed circumstance” Nkomo referred to was her I-130 petition and that 

she was requesting equitable tolling.”  272 

o “Any doubt that Nkomo was requesting equitable tolling should have vanished given the facts 

she presented.” 272 

 

• “Equitable tolling applies to the statutory deadline for filing motions to reopen.” 273 n.21 

 

 


