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Question Presented: 

1. “Whether an alien who is subject to an in absentia removal order must first rescind the 

order before he can seek to reopen removal proceedings to apply for asylum and 

withholding of removal based on changed country conditions” 162 

 

2. “whether such a MTR is subject to the general numerical limitations on MTRs” 162 

 

Holdings: Appeal sustained, case remanded;  

• Respondent does not need to first rescind the order before he can seek reopening to apply 

for asylum and withholding based on changed country conditions. 

 

• Numerical limitations on filing a MTR are not applicable because respondent seeks 

reopening to apply for asylum & withholding based on changed country conditions. 

 

Rationale: 

• Matter of M-S- (under previous version of Act) held that recission was not necessary in 

order to reopen, so by analogy it works here, too. 

 

• Statute is silent on numerical bars to MTRs of in absentia removal orders, but regs 

specifically say that there is no time or number bar if reopening on basis of changed 

country conditions. 

 

• Since IJ didn’t even consider the country conditions evidence, this should be remanded to 

find out whether the evidence is material & unavailable previously. 

 

Facts: Citizen of China arrived in U.S. March 20, 1999. Ordered removed in absentia Aug. 9, 

1999 after failing to appear.  

 

Procedural History: 

• 1999: Ordered removed in absentia 

• Sept. 2, 2008: MTR to rescind in absentia order based on lack of notice & changed 

country conditions. 
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• Nov. 12, 2008: IJ denied MTR, concluding that respondent had received proper notice. 

Did not address changed country conditions. 

• Jan. 2, 2009: Motion to Reconsider re. changed country conditions. 

• Apr. 16, 2009: IJ denied motion as untimely. 

 

• Feb. 28, 2011: Second MTR seeking to apply for asylum based on changed country 

conditions arising in china since the date of his last hearing( Aug. 1999). Asserted not 

time barred because entitled to equitable tolling as a result of ineffective assistance of 

counsel & due process violations. 

 

• 2011: IJ denied motion as both time and number barred. Held that respondent was first 

required to rescind removal order. No sua sponte reopening because no exceptional 

circumstances. 

 

Appeals to Statute & Precedent: 

• INA 240(b)(7): If a final in absentia removal order is entered, noncitizen is barred from 

applying for certain forms of discretionary relief within TEN YEARS (so long as time & 

place & consequences of failure to appear at next hearing were explained in a language 

the noncitizen could understand). 

 

• INA §240(c)(7)(A), (C)(i), (ii): time and number limitations; exceptions 

 

• 8 CFR §§ 1003.2(c)(2), 1003.23(b)(1): regulations governing time & # limits, exceptions 

 

• Matter of M-S-, 22 I&N Dec. 349 (BIA 1998)(en banc): under former Act, an order of 

deportation entered in absentia need not always be rescinded before the proceedings may 

be reopened. (Statute just describes the procedure for rescinding.) 

 

• Matter of A-N- & R-M-N-, 22 I&N Dec. 953 (BIA 1999): discovered that the statute 

says nothing about in absentia orders in exclusion proceedings; held that such an order 

could be reopened if noncitizen shows changed country conditions & reasonable cause 

for failure to appear. Doesn’t need to rescind in absentia order to do this. 

 

Relevant U.S. History: 

• Prior to 1990: no limitations governing the filing of motions to reopen 

 

• 1990: INA 242B added: consequences for failure to appear at a deportation hearing, 

procedure for rescinding an in absentia deportation order through a motion to reopen. 
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o Section 242B(e): alien subject to in absentia deportation order was ineligible for 

certain forms of discretionary relief for a period of 5 years. (Did not include 

asylum.) 

o A.G. regulations: time and number limitations, with exceptions 

 

• 1996: IIRIRA: current statute codified. Exceptions to 90-day deadline: 

o No time limit for MTR for asylum/WH based on changed country conditions 

o 180 days after entry of final order for MTR to rescind in absentia order if failure 

to appear was based on exceptional circumstances 

o No time limit for in absentia MTRs if respondent did not receive notice. 

 

• 2005: REAL ID Act: Now relevant section is 240(c)(7) 

 

Discussion: 

• Only way to rescind in absentia order is by demonstrating 

o Exceptional circumstances for failure to appear; 

o The alien did not receive notice; OR 

o Was in Federal or State custody. 

 

• “Although the statute outlines how an alien may rescind an in absentia order, nothing in 

either the statute or the regulations governing motions to reopen prohibits an alien from 

seeking to reopen proceedings for the limited purpose of applying for asylum and 

withholding of removal based on changed country conditions without rescinding the in 

absentia order of removal.” 165 

 

• “the filing deadlines for reopening are different depending on whether the reason for 

reopening is to apply for asylum, rescind an in absentia order, or seek relief as a result of 

being battered.” 165 

 

• Apply M-S- to in absentia removal orders:  

o The effect of rescinding an in absentia removal order is that the noncitizen 

essentially starts over—there are now no bars to discretionary relief (240(b)(7)). 

 

o So to maintain the 10-year bar in the statute, it has to apply to MTRs that do not 

also rescind the underlying order. 

 

• Numerical limitations on MTRs: 

o IJ held that regardless of the above, the respondent was barred by the number 

limits because he had previously filed another MTR. 
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o “The statute is silent regarding any numerical exception for motions to reopen to 

apply for asylum and withholding of removal based on changed country 

conditions.” 168 

 

o Current regs specifically waive both the time and numerical limitations for such 

motions—the time and number limits don’t apply if the basis of the motion is to 

apply for asylum/WH on basis of changed country conditions. §1003.23(b)(4)(i). 

 

• Noncitizen bears heavy burden to make prima facie case for reopening based on new 

evidence (previously unavailable) of changed country conditions. 

o Where relief is discretionary, must also convince IJ that discretion is warranted 

(equities). 

 


