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Question(s) Presented: Was the bad advice received from an “immigration expert” sufficiently “exceptional 

circumstances” to merit reopening respondent’s asylum case? 

 

Holdings: No, bad advice from a non-lawyer does not rise to the level of “exceptional circumstances” under the 

statute. 

 

Rationale: “Exceptional circumstances must be grave and beyond the applicant’s control.”  191 

 

Facts: Asylum seeker who entered EWI from Haiti consulted immigration expert (non-lawyer), who told him 

that he could miss his asylum hearing without consequence. He was ordered removed in absentia. Married USC 

while application was pending. 

 

Procedural History: 

• 2016: Hearing Notice 

• 2017: IJ ordered respondent removed in absentia 

• 20??: BIA denied MTR because no exceptional circumstances had prevented him from attending his 

hearing. 

 

Appeals to Statute & Precedent: 

• 8 U.S.C. § 1229a(e)(1): To warrant reopening an in absentia removal order, exceptional circumstances 

must be “beyond the control of the alien.” E.g., battery, extreme cruelty to alien / child / parent, serious 

illness of alien, serious illness or death of spouse, child, parent. 

• Borges v. Gonzales, 402 F.3d 398 (3d Cir. 2005): fraud committed by lawyers and paralegals can 

qualify as an exceptional circumstance. 

• Cabrera-Perez v. Gonzales, 456 F.3d 109 (3d Cir. 2006): respondent arrived 15 minutes late and was 

removed in absentia by IJ. Court held that “due process forbids treating slight lateness as a failure to 

appear if, when the alien arrives, the judge ‘is either still on the bench or recently retired.’” 193 (quoting 

Cabrera-Perez at 117) 

 

Discussion: 

• 3rd Circuit has found fraud committed by lawyers & paralegals to be “exceptional circs” 

• Hasn’t made a ruling yet on ineffective assistance of counsel, although this has been found to be 

exceptional in other circuits. 

• Here, respondent had the opportunity to attend hearing but chose not to. 

• Coming late, while judge is still on the bench or recently retired, is different than not showing up at all, 

and the IJ should not give an in absentia order if so. 


