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Question Presented: Does the untimely MTR fall within the regulatory exception allowing for 

reopening out of time in order to apply for asylum based on changed circumstances arising in the 

country of nationality?  

• Does it allow for the Board’s sua sponte reopening?  

 

Holdings: This MTR does not meet changed circumstances exception. Not “exceptional” enough 

to warrant sua sponte reopening. MTR denied. 

 

Rationale: The claim for asylum requires changed country conditions since the time the case 

was closed that are materially different than what was claimed previously. 

• The BIA will only reopen under their sua sponte authority if there’s evidence of 

exceptional circumstances. 

 

Facts: Citizen of Liberia entered with false documents in 1994 and requested asylum. Forcibly 

recruited by Charles Taylor’s guerrilla organization until he managed to escape.  

 

Procedural History: 

• March 1995 IJ: Exclusion hearing—no valid travel documents. IJ denied asylum 

because he did not find a well-founded fear or clear probability of persecution. 

• August 1995: BIA dismissed appeal. 

• October 1996: Motion to Reopen/Reconsider filed with BIA (14 months) 

• January 1997: Board granted stay of deportation pending consideration. 

 

Respondent’s Argument for MTR: 

• Worsening conditions in Liberia should persuade Board to reopen case and grant him 

asylum. 

 

Appeals to Statute & Precedent: 

 

Relevant U.S. History: 

 

Discussion: 
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• IJ’s reasoning: “forced recruitment of an individual by guerrilla forces does not constitute 

persecution of the guerrillas seek to make the person a member of their group, rather than 

harm him because he possesses a characteristic they find offensive and wish to 

overcome.” 979 

• No evidence of respondent’s political opinions being known to the guerrilla forces. 

• No nexus to a protected ground. 

• “The issue now is whether the conditions in Liberia have materially changed to the extent 

that the applicant’s asylum claim, which was previously found not to constitute 

persecution, could now be considered persecution as defined in the Act.” 980 

• BIA says that Liberia is in a bad way—but it’s been that way for a long time, and this 

claim raises nothing materially new. 

o “On the record before us, . . . these changes do not materially affect the basis of 

the applicant ‘s asylum claim.” 981 

o “None of the new evidence submitted by the applicant shows that he is likely to 

suffer harm in a form different from the general population in Liberia, or that he 

will suffer harm at the hands of the NPFL based on his political opinion rather 

than because he deserted its forces.”  981 

o “We view the new evidence presented by the applicant as cumulative to his 

original asylum claim . . .” 

• Rejects argument (in dissent) that pro se detained respondent is disadvantaged by the 

mail system where he finds himself: BIA rules differ from FRAP because it’s not the 

mailbox rule but the receipt rule that applies. 

• “Notwithstanding the statutorily mandated restrictions, the  Board retains limited 

discretionary powers under the regulations to reopen or reconsider cases on our own 

motion. 8 C.F.R.. § 3.2(a).” 984 

• Sua sponte reopening in exceptional situations— 

o “The power to reopen on our own motion is not meant to be used as a general 

cure for filing defects or to otherwise circumvent the regulations, where enforcing 

them might result in hardship.” 984 

 

Commentary: 

• There is no exception to the time bar for Motions to Reconsider. 

 

Concurrence & Dissent (not briefed) 

 


