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Question(s) Presented: Was IJ correct in ruling that respondent did not suffer past persecution or have a well-

founded fear of future persecution? 

 

Holdings: Respondent did not establish that gang threats had any nexus with the PSG of gay men; rapes by his 

cousin in the past did not constitute persecution. 

 

Rationale: Gang had the motivations of money and recruitment, not persecution; rape was an isolated criminal 

act not motivated by respondent’s homosexuality. 

 

Facts: Citizen of Honduras entered U.S. EWI 2012. Removed one month later for inadmissibility. In Feb. 2013, 

entered again; apprehended and issued notice of reinstatement of prior order. Expressed fear and was 

interviewed by USCIS (for WH / CAT, not asylum bcz reinstatement of removal order). Feared gang because 

he had received money from his sister and one time they demanded payment. Also imputed (?) sexual 

orientation and homophobic slurs. 

 

Procedural History: 

• USCIS interview found reasonable fear 

• IJ: denied application for WH / CAT because no nexus between treatment and PSGs; no indication that 

the government would torture him. 

• BIA: affirmed. 

 

Respondent’s Arguments: 

• PSG #1: homosexual males 

• PSG #2: young Honduran men who share experiences of repeated resistance to gang recruitment (not 

cognizable because circular) 

 

Appeals to Statute & Precedent: 

• Fatin v. INS, 12 F.3d 1233, 1243 (3d Cir. 1993): “Persecution does not encompass all treatment that 

our society regards as unfair, unjust, or even unlawful or unconstitutional.” Persecution = “threats to life, 

confinement, torture, and economic restrictions so severe that they constitute a threat to life or freedom.” 

(1240) 

• Ndayshimiye v. Att’y Gen., 557 F.3d 124, 130 (3d Cir. 2009): protected ground must be an essential or 

principal reason for the persecution; not good enough if it is merely “incidental, tangential, or 

superficial.” 

• Shehu v. A.G., 482 F.3d 652 (3d Cir. 2007): No persecution if gang is targeting for economic gain 
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• Marquez v. INS, 105 F.3d 374 (7th Cir. 1997): No persecution if just a personal dispute. 

• Singh v. INS, 134 F.3d 962 (9th Cir. 1998): Mere generalized lawlessness is not persecution. 

 

Commentary: 

• Asylum is not available to noncitizens who face reinstatement of a prior order of removal. 8 U.S.C. 

§ 1231(a)(5) 

• Withholding: must demonstrate a >50% chance of persecution upon return on account of one or more 

protected ground.  

 


