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Question(s) Presented: Can a court of appeals presume that an immigrant’s testimony is credible and true if an 

immigration judge or the BIA did not specifically find that he was not credible? 

 

Holdings: NO, CAs can’t presume the truthfulness of immigrant’s testimony even if no adverse credibility 

determination was made. Vacated 9th Circuit’s decisions; remanded for further proceedings. 

 

Rationale: Presumption of credibility inheres to appeal (IJ’s decision appealed to BIA). Circuit Courts 

review—these are not properly appeals from the BIA; therefore, the presumption of credibility does not obtain. 

 

Facts: Two cases: 

1. Cesar Alcaraz-Enriquez: Mexican detained at EWI. Had pleaded nolo contendere to DV on previous 

illegal entry and received a 2-year sentence. Particularly Serious Crime? Evidence conflicts. IJ went 

with probation report. 

2. Ming Dai: Chinese who entered on a tourist visa, then sought asylum. Claimed that after wife 

became pregnant with second child, officials abducted her and beat him. Failed to disclose that wife 

and daughter had traveled to U.S. and then voluntarily returned to China. Didn’t give a great story as 

to why. 

 

Legal History, Prior Appeals & Trial Court Input: 

• Ninth Circuit: practice of treating “a petitioning alien’s testimony as credible and true” “in the absence 

of an explicit adverse credibility decision” by an IJ or the BIA. 

• Circuit Split, many dissents 

 

Appeals to Statute & Precedent: 

• 8 U.S.C. § 1252(b)(4)(B): reviewing court must accept administrative findings as conclusive unless any 

reasonable adjudicator would be compelled to conclude to the contrary. 

• 8 U.S.C. §§ 1158(b)(1)(B)(iii), 1231(b)(3)(C), 1229a(c)(4)(C): applicant or witness shall have a 

rebuttable presumption of credibility on appeal. Appropriate considerations for making a credibility 

determination include witness’s demeanor, candor, and internal inconsistency in his testimony. 

 

• 8 U.S.C. § 1252(a)(5), (b): subsequent petition for judicial review takes place by means of a “petition 

for review”—that’s what’s happening at the Circuit Courts in immigration cases. 
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Discussion: 

• “The Ninth Circuit’s rule has no proper place in a reviewing court’s analysis.” Slip op. at 7. 

• “so long as the record includes ‘contrary evidence’ of a ‘kind and quality’ that a reasonable factfinder 

could find sufficient, a reviewing court may not overturn the agency’s factual determination.” Slip op. at 

8. 

• Rebuttable presumption of credibility “on appeal” applies to BIA appeals, not Circuit Court reviews. 

o Article III courts do not traditionally hear direct appeals from Article II executive agencies. 

o “Reviewing courts have no need for a presumption of credibility one way or another because 

they do not make credibility determinations. Instead, courts deferentially review the agency’s 

fact determinations.” Slip op. at 9. 

• “The only question for judges reviewing the BIA’s factual determinations is whether any reasonable 

adjudicator could have found as the agency did.” Slip op. at 10. 

• INA says that on appeal, applicant has a rebuttable presumption of credibility. 

o “Necessarily, that means the presumption is not conclusive.” Slip op. at 11. 

• “So long as the BIA’s reasons for rejecting an alien’s credibility are reasonably discernible, the agency 

must be understood to have rebutted the presumption of credibility.” Slip op. at 11. 

• Noncitizen’s testimony must satisfy the trier of fact as to its credibility, persuasiveness, and meeting 

the burden of proof. 

• “When determining whether an alien has met his burden of proof, the INA further provides that the 

agency may weigh ‘the credible testimony along with other evidence of record.’” Slip op. at 13. 

• “The Ninth Circuit erred by treating credibility as dispositive of both persuasiveness and legal 

sufficiency in these cases.”  Slip op. at 14. 

 

 


