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Question(s) Presented: Did BIA properly vacate IJ’s grant of asylum application on the bases of lack of 

persecution and lack of nexus with political opinion?  

 

Holdings: Court disagrees on both counts; there was persecution, and there was nexus. 

 

Rationale: Persecution can fall into the “other resistance” to population control prong of the IIRIRA’s new 

definition of refugee (1101(a)(42)); the cumulative effects of the respondent’s experience should be considered; 

the trajectory of the abuse can be enough to establish nexus. 

 

Facts: Chinese citizen became pregnant but under Chinese law was too young to marry boyfriend. (Village age 

limits: 23 for women, 25 for men.) Resisted government officials’ pressure to abort baby. Went into hiding. 

Later, pressure and threats to undergo sterilization. Ultimately forced to have IUD and gynecological 

surveillance. Fled with boyfriend to U.S. where she had two more kids. Afraid to return to China with foreign-

born children. 

 

Procedural History: 

• IJ: Granted asylum application. 

• BIA: Vacated and remanded, concluding that the mistreatment did not rise to level of persecution and 

was unrelated to her resistance to China’s population control policies. 

• IJ: on remand, denied application.  

 

Respondent’s Arguments: 

• IUD is tantamount to sterilization. 

 

Appeals to Statute & Precedent: 

• 8 U.S.C. § 1101(a)(42): definition of “refugee”—“For purposes of determinations under this chapter, a 

person who has been forced to abort a pregnancy or to undergo involuntary sterilization, or who has 

been persecuted for failure or refusal to undergo such a procedure or for other resistance to a coercive 

population control program, shall be deemed to have been persecuted on account of political opinion, 

and a person who has a well founded fear that he or she will be forced to undergo such a procedure or 

subject to persecution for such failure, refusal, or resistance shall be deemed to have a well founded fear 

of persecution on account of political opinion. 
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• Matter of Chang, 201 I&N Dec. 38 (BIA 1989): BIA concluded that involuntary sterilizations under 

China’s one-child policy did not count as persecution because the family planning policies were just 

about controlling population. IIRIRA definition of refugee amended in response. 

• In re M-F-W- & L-G-, 24 I&N Dec. 633 (BIA 2008): insertion of IUD does not constitute persecution 

absent aggravating circumstances; reinsertion is not persecution on account of resistance to a family 

planning program. Also discussed “other resistance” prong of IIRIRA language. Must prove: 

o Resistance to China’s family planning policy; 

o Past persecution / well-founded fear of future persecution; 

o Persecution was because of the respondent’s resistance to the policy. 

• In re. T-Z-, 24 I&N Dec. 163, 171 (BIA 2007): harm or suffering need not be only physical, “but may 

take other forms, such as the deliberate imposition of severe economic disadvantage or the deprivation 

of liberty, food, housing, employment, or other essentials of life.” 

• Manzur v. Dep’t of Homeland Sec., 494 F.3d 281, 290 (2d Cir. 2007): “the cumulative effect of the 

applicant’s experience must be taken into account, [because taking] isolated incidents out of context 

may be misleading.” 

• Li v. A.G., 400 F.3d  (3d 2005): economic deprivation, if sufficiently severe, can constitute persecution 

within the meaning of asylum law.” (at 159) 

• Ahmed v. Gonzales, 467 F.3d (7th Cir. 2006): economic sanctions 

 

Relevant U.S. History: 

• IIRIRA 1996: Added above language to definition of refugee. Four new categories, in response to 

BIA’s Matter of Chang: 

o Forced abortion 

o Forced involuntary sterilization 

o Persecuted for failure or refusal, or for other resistance to a coercive population control 

program 

o Well-founded fear of future forced abortions/sterilization 

o Need not establish persecutor’s motivation; presumptively political opinion persecution 

 

Discussion: 

• Insertion of IUD by order of government officials does not constitute persecution unless under 

aggravating circumstances. 

o It does not fit BIA’s definition of “sterilization.” 

• Should Court defer to In re M-F-W- & L-G-? 

o Chevron deference: if “statute is unambiguous, then statutory text controls, and no deference to 

the agency’s interpretation of the text is called for.”  186 

▪ Does the term “involuntary sterilization” encompass compelled lifelong IUD usage? 

• Does not unambiguously include temporary measures like this, just permanent 

ones. 

▪ BIA’s interpretation of statute is reasonable and entitled to deference: “forced IUD 

insertion is insufficiently permanent to constitute sterilization” 187 

• More persuasive argument: other resistance to coercive population control program 
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o Resistance: removing IUD, refusing to attend gyn appt because these would thwart goals of the 

plan and be viewed with disfavor by Chinese officials implementing the plan. (In re M-F-W-) 

▪ Simple, grudging acquiescence wouldn’t count. 

o Persecution: usual definition. Forced IUD insertion would need aggravating circs. 

▪ Look at pattern of treatment, not just fact of IUD insertion. 

o Nexus: was this routine, or something having to do with opinion? 

• “In our view, the Board may not, in determining whether an asylum applicant suffered past persecution, 

take a single instance of mistreatment (here, the IUD insertion) from a larger pattern of abuse and 

confine its persecution analysis to the question of whether that single instance was, in and of itself, 

persecutory. Instead, ‘[i]ncidents alleged to constitute persecution . . . must be considered cumulatively.’ 

Edimo-Doualla v. Gonzales, 464 F.3d 276, 283 (2d Cir. 2006) (Sotomayor, J.) (citations omitted).” 192 

o One incident may not be enough, but cumulatively they may amount to persecution. 

• Fines may be sufficiently severe to cause economic hardship. 

o Seizure of property (farm and truck) 

• NEXUS: “where direct evidence of a nexus between an act of resistance and an act of mistreatment 

(such as an IUD insertion) is lacking, the trajectory of abuse may provide circumstantial evidence of 

motive, ad such a trajectory must be accounted for in the nexus analysis.”  196 

 

Commentary: 

• State Dept Report: China’s National Marriage Laws proscribe procreation by unmarried couples, and 

DOS treats this as part of population control measures.  

 


