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Question(s) Presented: Did respondent’s new evidence of country conditions present material support for the 

deficiencies in her application? 

Holdings: No, the “new” evidence was hardly new and did not address lack of persecution, relocation issue, 

government acquiescence to torture. 

Rationale: “We emphasize that Darby’s motion to reopen fails not because it contained unconvincing evidence 

of official acquiescence, but because it contained no such evidence.” 7 

 

Facts: Citizen of Jamaica living in U.S. Sponsored by family member, applied for AOS in 2009. LPR 2010. 

2012 participated in a phone scam to defraud elderly people. Pleaded guilty to mail and wire fraud in 2014, 

sentenced to 30 months in prison and $93,836 fine.   

 

Procedural History: 

• 2017: IJ (Golparvar): denied asylum (statutorily ineligible) / WH / CAT application. No evidence that 

ringleader was targeting her, no evidence to support that government would acquiesce to torture (rogue 

police officers notwithstanding). No problems with relocation in Jamaica. 

• BIA: Affirmed appeal on CAT claim. 

• MTR: 1.5 years later (past deadline of 90 days, but argued that there were changed country conditions, 

namely that the ringleader has been released from federal prison—not actually true). Also claimed AOS 

eligibility.  

• BIA: denied MTR. Untimely (>90 days after final order). No exceptional circumstances warranting sua 

sponte reopening.  

 

Appeals to Statute & Precedent: 

• 8 U.S.C. §1227(a)(2)(A)(i) and (iii): charges of removability. 

• 8 C.F.R. §1003.2: BIA and MTRs 

• Bamaca-Cifuentes v. A.G., 870 F.3d 108 (3d Cir. 2017): Time bar applies to cat applications as well as 

asylum; only exception is materially changed country conditions that were not available previously. 

• Khan v. A.G., 691 F.3d 488 (3d Cir. 2012): changed conditions must be material to application. 

• Shardar v. A.G., 503 F.3d 308 (3d Cir. 2007): For untimely MTR, must establish prima facie eligibility 

for relief. 

• Kaur v. BIA, 413 F.3d 232 (2d Cir. 2005): Changed country conditions, materiality requirement 

• Perez v. Holder, 740 F.3d 57 (1st Cir. 2014): New evidence must fill a gap in the application to be 

material 

• Lopez-Garcia v. Barr, 969 F.3d 749 (7th Cir. 2020): New evidence not material if only related to 

widespread violence in the country 
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• Baker White v. Wilkinson, 990 F.3d 600 (8th Cir. 2021): Dismissed criminal charges was not material 

new evidence because that arrest did not form the gravamen of the judge’s decision. 

• Nkomo v. A.G., 986 F.3d 268 (3d Cir. 2021): approval of an I-130 petition is not an exceptional 

circumstance justifying sua sponte reopening. 

• Salazar-Marroquin v. Barr, 969 F.3d 814 (7th Cir. 2020): sua sponte motion is essentially a request to 

Board / IJ to waive procedural requirements and exercise discretionary authority to reopen removal 

proceedings. 

• Hashmi v. A.G., 531 F.3d 256 (3d Cir. 2008): potential v. actual eligibility for immigration relief (filed 

I-130 and had it approved) 

 

Discussion: 

• BIA: “Becoming potentially eligible for relief after a final administrative decision has been entered is 

not a rare or exceptional circumstance and does not, in itself, constitute an exceptional situation 

warranting consideration of an untimely motion to reopen.”  A.R. 4 /  3 

• Respondent’s new “changed country conditions” evidence didn’t come close to being material: it did not 

address the deficiencies in her application that caused the IJ to reject it in the first place. 

 

Commentary:  

• Prima Facie Substantive Standard: produce objective evidence showing a reasonable likelihood that 

he can establish that he is entitled to relief. (e.g., more likely than not to be tortured) 

 

• Changed Country Conditions—Materiality Standard: requires that the applicant show ‘facts that 

would be sufficient, if proved, to change the result of her application” 

o “even if an applicant clears the procedural hurdle through the changed-country-conditions 

exception, she still must overcome the substantive hurdle.” 5 

o E.g., you can show increased violence in a country, but if you still can’t prove nexus with a PSG, 

it’s not going to help you. 

o “Materiality thus requires, at a minimum, that an applicant's evidence in a motion to reopen 

address the deficiencies of the initial application. New evidence that does not address the factual 

basis for the IJ's denial of relief would not change the result of the application and is therefore 

not material.” 6 

o Materiality addresses the deficiencies in an application. 

o “The applicant's evidence, taken as a whole, is not material if it merely strengthens the other 

elements of her claim without addressing the element the IJ found deficient.”  6 

 

“SUA SPONTE” as Misnomer: 

• “We often note that “sua sponte” reopening is a misnomer. See, e.g., Sang Goo Park v. Att'y Gen., 846 

F.3d 645, 650 n.15 (3d Cir. 2017). Aside from reopening to correct ministerial errors, typographical 

mistakes, or defects in service, the BIA “may only reopen or reconsider any case in which it has 

rendered a decision solely pursuant to a motion filed by one or both parties.” 8 C.F.R. § 1003.2(a). A 

motion to reopen proceedings sua sponte is really a request that the BIA waive the procedural 

requirements of a motion to reopen and exercise its discretionary authority to reopen removal 

proceedings. Salazar-Marroquin v. Barr, 969 F.3d 814, 816 n.1 (7th Cir. 2020).”   8 n.3 


