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Question(s) Presented: Did BIA properly consider the nature of the threats faced by respondent? 

 

Holdings: BIA’s conclusion that respondent is not entitled to asylum / WH is not substantiated by the record. 

Reversed. Petition for asylum granted. 

 

Rationale: “The requirement that the BIA’s decision be supported by substantial evidence is not an empty 

one.” 517 

• “We think it clear that here Chavarria has established a well-founded fear of future persecution and that 

the BIA’s one-sentence dismissal of this claim was both grossly inadequate and erroneous.” 521 

 

Facts: (1992) Citizen of Guatemala saw two young women being attacked by paramilitary forces. He came to 

their aid and escorted them to safety. A few days later, a car started circling his house with same paramilitaries 

in it. The women were members of human rights organization which opposes the government. Newspaper 

article about their rescue. Chavarria came to U.S., started an asylum appl, then returned to Guatemala because 

he couldn’t support himself. Back in Guatemala, he was stopped, held at gunpoint, and robbed. He believed it 

was because of helping the two women. 

 

Procedural History: 

• IJ: casual assistance to humanitarian workers did not qualify him for asylum on account of an expressed 

political opinion. (Did not consider imputed) Robbery at gunpoint seemed entirely disconnected. 

• BIA: surveillance was probably because of imputed political opinion, but did not rise to the level of 

persecution. No foundation for future persecution. 

 

Appeals to Statute & Precedent: 

• Li v. A.G., 400 F.3d 157 (3d Cir. 2005): BIA’s obligation to be diligent in accurately representing the 

evidence and testimony put forth by the alien where that evidence is credible. Threats of sterilization 

were not sufficiently imminent or concrete. 

• Lukwago v. Ashcroft, 329 F.3d 157 (3d Cir. 2003): establishing past persecution. Includes “threats to 

life, confinement, torture, and economic restrictions so severe that they constitute a real threat to life or 

freedom.” At 168. 

 

Relevant Guatemalan History: 

• Last half of 20th century: military & civilian governments, 36-year guerrilla insurgency. 
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• 200,000 deaths and disappearances of civilians. 

• 1996: signed treaty formally ending insurgency. 

 

Discussion: 

• “In determining whether the BIA erred, this court is required to look at the record as a whole.” 517 

• “By mischaracterizing and understating the evidence in the record, the BIA succeeded in reaching a 

conclusion not supported by substantial evidence such that we are compelled to reach a conclusion to the 

contrary.” 517-18 

• “It is well settled that persecution does not encompass all forms of unfair, unjust, or even unlawful 

treatment.” 518 

• Limit on threats constituting persecution: 

o “only when the threats are so menacing as to cause significant actual ‘suffering or harm.’” Li at 

164. 

o “highly imminent and menacing in nature.” 518 “concrete” 

• Court makes the connection between the first incident and the second, and says this rises to the level of 

past persecution. 


