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Question(s) Presented:  

• Does 9th Circuit have jurisdictions over petitions for review from negative reasonable fear 

determinations in the context of the reinstatement of an expedited removal order? 

• Timeliness of petition? 

• Merits of motion? 

 

Holdings:  

• Circuit Court has jurisdiction to review negative reasonable fear determination. 

• Petition was timely, measured from BIA’s dismissal of respondent’s appeal. 

• IJ abused his discretion in denying motion to reconsider and reopen. Remanded to IJ to determine 

whether respondent has established an ‘extortion plus’ claim of persecution. 

 

Rationale: 

• Jurisdiction: So long as it’s not a collateral due process attack on the underlying removal order, the 

Circuit Court can review negative reasonable fear determinations. 

• Timeliness: BIA’s was “final order,” because court mistakenly told respondent she had to pursue 

administrative exhaustion and could not appeal to the Circuit Court. 

• MTR: Judge was wrong to exclude extortion from possible sources of persecution. “our precedents 

make clear that economic extortion on the basis of a protected characteristic can constitute persecution.” 
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Facts: Guatemalan citizen first entered U.S. 1991 and requested asylum 3 years later. Request denied; granted 

voluntary departure. Remained until 1998 until she left for Guatemala. She and her husband were apparently 

targeted, threatened, and husband was beaten during the one month they remained there. Returned to U.S. in 

1999, was apprehended at border and removed same week. Then reentered and stayed. Family in Guatemala 

continued to be threatened; husband murdered. 

 

Procedural History: 

• 2012: ICE: reinstatement of prior deportation order 

• 2013: Asylum Officer: reasonable fear interview—past harm did not rise to level of persecution; no 

evidence of nexus with PSG. 

• Apr. 9, 2013: IJ: appealed asylum officer’s determination. IJ conducted a reasonable fear hearing and 

affirmed officer’s negative determination. Incorrectly stated that there was no appeal (in normal 

parlance, there is—review by Circuit Court).  1016 
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• Apr. 23, 2013: MTR & Reconsider: Denied by IJ; incorrect information given that she could appeal 

this to the BIA. 

• May 7, 2013: Appeal to BIA  

• June 22, 2013: Petition for review to 9th Circuit (past deadline, but that was because of detour to 

BIA) 

 

Appeals to Statute & Precedent: 

• 8 C.F.R. §241.8(c): Expedited removal of noncitizen who was previously subject to a removal order but 

returned to U.S. (reinstatement of prior removal order). Can still request reasonable fear interview. 

• Andrade-Garcia v. Lynch, 828 F.3d 829 (9th Cir. 2016): noncitizen may not appeal an IJ’s reasonable 

fear determination to the BIA, but may request review by Circuit Court. 

• Ortiz-Alfaro v. Holder, 694 F.3d 955, 957 (9th Cir. 2012): “The regulations do not provide any means 

for the alien to appeal the IJ’s decision regarding a reasonable fear of persecution to the [BIA].” 

• Rios v. Lynch, 807 F.3d 1123, 1128 (9th Cir. 2015): “The family remains the quintessential PSG.” 

 

Discussion: 

• “The IJ committed legal error by holding that extortion could not constitute persecution. On the 

contrary, extortion, plus the threat of violence, on the basis of a protected characteristic can constitute 

persecution.” 1015 

• “Because Ayala seeks only withholding of removal and not asylum, she need establish only that a 

protected characteristic was “a reason” motivating the extortionate acts.” 1015 

• “Ayala should not lose her right to judicial review for mistakenly following the normal exhaustion 

process, where, as here, the agency misled her by providing her with contradictory and incorrect 

instructions.”  1019 

• “Extortion plus”: “extortion with the threat of violence, on the basis of a protected characteristic.” 
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Commentary: 

• If a removal order has been reinstated, the only options for the respondent are withholding of removal or 

CAT protection. 

• If an IJ affirms an asylum officer’s determination that the respondent has not established reasonable fear, 

there is no appeal to the BIA, but may petition Circuit Court for review of a negative reasonable fear 

determination. 

• Ayala sought a MTR and a Motion to Reconsider—but the 9th Circuit only found a reason for a Motion 

to Reconsider, because of errors of fact or law on the IJ’s part. There was no new evidence presented to 

justify a MTR, and respondent was not removed in absentia. 

 


