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Question(s) Presented: Does a full and unconditional gubernatorial pardon extinguish the basis for removal? 

 

Holdings: No, a gubernatorial pardon does not affect the basis of removal. Petition denied. 

 

Rationale: Plain text of statute does not include controlled substances under the pardon waiver (which 

specifically names CIMTs, aggravated felonies, and high-speed flight as grounds of removal that are 

extinguished with an executive pardon). 

 

Facts: Citizen of DR admitted to U.S. as LPR in 1993. Several years later convicted of attempted criminal sale 

of controlled substance (cocaine). Sentenced to five years’ probation and six-month suspension of license. NTA 

followed.  

 

Procedural History: 

• IJ: ordered removed.  

• IJ: denied MTRs for application for AOS/other relief 

• 2017: Gubernatorial pardon 

• Sua Sponte MTR to terminate. 

• IJ: denied MTR because time- and number-barred and pardon fails to extinguish the basis for removal 

where the underlying conviction was for a controlled substance offense. 

• BIA: dismissed appeal under In re Suh, 23 I&N Dec. 626 (BIA 2003) 

 

Appeals to Statute & Precedent: 

• 8 C.F.R. §1003.2(c)(2): Respondent limited to one MTR, but can request sua sponte MTR at any time 

based on exceptional circumstances. 

• 8 U.S.C. § 1227(a)(2)(B)(i) / INA §237(a)(2)(B)(i): Deportable aliens, controlled substance   

• 8 U.S.C. § 1227(a)(2)(A)(iii) / INA §237(a)(2)(A)(iii): Deportable aliens, aggravated felony  

• 8 U.S.C. § 1227(a)(2)(A)(vi) / INA §237(a)(2)(A)(iv): Pardon waiver: convictions for CIMTs, 

aggravated felonies, high speed flight cannot serve as the basis for removal “if the alien subsequent to 

the criminal conviction has been granted a full and unconditional pardon by the President of the U.S. or 

by the Governor of any of the several states.” 

• 8 U.S.C. § 1182(a)(2)(A)(i)(II) / INA §212(a)(2)(A)(i)(II): Inadmissible aliens 

• In re Suh, 23 I&N Dec. 626, 627 (BIA 2003): certain “removable offenses, such as controlled 

substance violations under section 237(a)(2)(B) [of the INA] . . . are . . . not covered by the [INA’s] 

pardon waiver” provision. 
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• Aguilera-Montero v. Mukasey, 548 F.3d 1248 (9th Cir. 2008): no pardon waiver for controlled 

substances 

• Balogun v. A.G., 425 F.3d 1356 (11th Cir. 2005): no pardon waiver for controlled substances 

• DOJ OLC Memo: “Effects of a Presidential Pardon,” 19 Op. O.L.C. 160 (1995): opined that 

Congress could not restrict the scope of a presidential pardon (but says nothing about a gubernatorial 

pardon.) Notes that statute does not contemplate pardons for convictions for controlled substance, 

firearms, and miscellaneous criminal offenses. But even so, a presidential pardon would extinguish the 

immigration effects of any federal crime. 

• Zumel v. Lynch, 803 F.3d 463, 473 (9th Cir. 2015): “Since Congress knows how to eliminate the 

immigration consequences of unlawful conduct when it wants to, we should not interpret congressional 

silence as accomplishing the same end.” 

 

Discussion: 

• “[8 U.S.C.] Section 1227(a)(2)(B), which provides for removal of an alien “convicted of a violation of 

(or a conspiracy or attempt to violate) any law or regulation of a State ... relating to a controlled 

substance,” contains no pardon waiver. That is, Congress did not explicitly provide that a full pardon for 

a controlled substance conviction extinguishes the immigration consequences of that offense.” 115 

o Respondent’s gubernatorial pardon eliminated the aggravated felony but not the controlled 

substance ground for removal. 

 

• Executive pardon does not alter fact of conviction.  116 n.4 

 

• “Some controlled substance offenses are also aggravated felonies, as is the case here, but not all 

aggravated felonies involve controlled substances. Congress could have rationally decided that 

controlled substance offenses warrant removal because of the impact such crimes have on the entire 

community.” 116 

 

 


