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Question(s) Presented: May the BIA sometimes require otherwise-credible applicants for asylum /WH to 

prevent evidence corroborating their stories in order to meet their burden of proof? 

 

Holdings: Yes, the BIA may sometimes require corroborating evidence to support otherwise-credible 

testimony. Vacated & remanded here, though, because doesn’t look like BIA followed its own rules. 

 

Rationale: Credible testimony is neither per se sufficient nor per se insufficient. 552 

 

Facts: Nigerian national entered U.S. 1998 with no documentation, and was taken into custody. Applied for 

asylum. 

 

Procedural History: 

• IJ: denied application for asylum for lack of adequate evidence for eligibility. 

• BIA: remanded to IJ because of recent changes in Nigeria.  

• IJ #2: expert testimony that conditions had not markedly changed; documentary evidence about transfer 

of power in Nigeria. IJ still denied it for lack of specific and detailed evidence. 

• 2000 BIA: entered final order of removal 

 

Discussion: 

• Abdulai Analysis (BIA): 

o An identification of the facts for which it is reasonable to expect corroboration. 

o An inquiry as to whether the applicant has provided information corroborating the relevant facts. 

o An analysis of whether the applicant has adequately explained his or her failure to do so. 

• If evidence is not presented where it would be reasonable to expect it, this can lead to a finding that the 

applicant has failed to meet his burden of proof. 

• “the question for due process purposes is not whether the BIA reached the correct decision; rather, it is 

simply whether the Board made an individualized determination of Abdulai’s interests, and we believe 

that its opinion contains sufficient indicia that it did so.” 550 

• “Though never finding that his testimony lacked credibility, the BIA held that Abdulai had not met his 

burden of proof due to his failure to introduce evidence corroborating the specifics of his account.” 550-

51 

• “The INA is completely silent as to whether, when it is reasonable to expect corroborating evidence, an 

otherwise-credible applicant who neither produces such corroboration nor adequately explains his or her 
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failure to do so may be deemed to have failed to meet his or her burden of proof.”  552 [This part is 

spelled out now after the REAL ID Act of 2005] 

• “Because the statute is silent, therefore, the question is whether the BIA’s interpretation is based on a 

permissible construction of the statute.” 552 

o Statute (prior to REAL ID) said that credible testimony may be sufficient to meet burden of 

proof—but this doesn’t preclude judge asking for corroboration where it would be reasonable. 

o “Saying that something may be enough is not the same as saying that it is always enough; in fact, 

the most natural reading of the word ‘may’ in this context is that credible testimony is neither 

per se sufficient nor per se insufficient.”  552 

o “In other words, ‘it depends.’ And, according to the BIA, it depends, at least in part, on whether 

it would be reasonable to expect corroboration. We do not see how this construction is plainly 

erroneous or inconsistent with the regulation.” 552 

• “The availability of judicial review (which is specifically provided in the INA) necessarily contemplates 

something for us to review.”  555 

 

Commentary: 

• REAL ID Act of 2005 modified §1158(b)(1)(B) to specify the burden of proof to be carried by asylum 

applicant and amended §1252(b)(4) to prohibit a court from reversing a determination made by a trier of 

fact with respect to the availability of corroborating evidence. But the 3d Circuit’s Abdulai inquiry still 

holds up. 

o “The testimony of the applicant may be sufficient to sustain the applicant's burden without 

corroboration, but only if the applicant satisfies the trier of fact that the applicant's testimony is 

credible, is persuasive, and refers to specific facts sufficient to demonstrate that the applicant is a 

refugee. In determining whether the applicant has met the applicant's burden, the trier of fact 

may weigh the credible testimony along with other evidence of record. Where the trier of fact 

determines that the applicant should provide evidence that corroborates otherwise credible 

testimony, such evidence must be provided unless the applicant does not have the evidence 

and cannot reasonably obtain the evidence.” 

 


