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Question(s) Presented: Does DOMA violate the equal protection (5th Amendment) under federal law of same-

sex couples? 

• Sub-questions: Does SCOTUS have jurisdiction? Does BLAG have standing?  

 

Holdings: Yes, DOMA deprives same-sex couples of their 5th Amendment right to equal protection under 

federal law. 

 

Rationale: “DOMA singles out a class of persons deemed by a State entitled to recognition and protection to 

enhance their own liberty. It imposes a disability on the class by refusing to acknowledge a status the State finds 

to be dignified and proper. . . The federal statute is invalid, for no legitimate purpose overcomes the purpose 

and effect to disparage and to injure those whom the State, by its marriage laws, sought to protect in personhood 

and dignity.”  775 

 

Facts: Two women married lawfully in Toronto, Canada in 2007. They returned to NYC, where one spouse 

(Spyer) died, leaving her estate to the other spouse (Windsor). (State of NY recognized Toronto marriage as 

valid.) Windsor tried to claim tax federal exemption as a legal spouse, but her request was denied to the tune of 

$360K because of the Defense of Marriage Act which restricts the definition of “marriage” to one man and one 

woman for purposes of federal statutes using the word “spouse.”  749-51 

 

Legal History, Prior Appeals & Trial Court Input:  751-52 

• 2009: Spouse dies; surviving spouse tries to claim marital tax exemption for estate. 

• S.D. N.Y.: this definitional portion of the DOMA is unconstitutional; U.S. should refund the taxes paid. 

• 2nd Circuit: Affirmed. Applied strict scrutiny to classifications based on sexual orientation. 

• United States: Refused to refund the tax money. 

 

Appeals to Statute & Precedent: 

• Defense of Marriage Act (DOMA) (1996): in reaction to states considering allowing same-sex 

marriage. Limits definition of “marriage” and “spouse” with regard to federal statutes. Section 2 allows 

states to refuse to recognize same-sex marriages performed in other states. Section 3 provides the federal 

definitions of “marriage” and “spouse.”  752 

• Department of Agriculture v. Moreno, 413 U.S. 528, 534 (1973): EPC “must at the very least mean that 

a bare congressional desire to harm a politically unpopular group” is no excuse for partiality. 
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• Romer v. Evans, 517 U.S. 620 (1996): on constitutionality of discrimination 

• Lawrence v. Texas, 539 U.S. 558 (2003): consensual intimacy between consenting adults is protected. 

 

Relevant U.S. History: 

• DOMA (1996): Section 3 does not prevent states from making laws allowing same-sex marriage, but it 

does affect >1K federal laws.  752 

• Federal Branches and DOMA: While suit was pending, A.G. told Congress that DOJ would not 

defend DOMA’s constitutionality—Executive Branch was Obama Administration!  753-54 

o “This case is unusual . . . because the letter [from the A.G.] was not preceded by an adverse 

judgment. The letter instead reflected the Executive’s own conclusion, relying on a definition 

still being debated and considered in the courts, that heightened equal protection scrutiny should 

apply to laws that classify on the basis of sexual orientation.”  754 

o Executive Branch would still enforce, but would just refuse to defend, this part of DOMA, 

leaving the final arbitration about constitutionality to SCOTUS. 

o Bipartisan Legal Advisory Group (BLAG) opted to intervene in the litigation to defend DOMA’s 

constitutionality.  

• Legislative history of DOMA: 

o “The House concluded that DOMA expresses ‘both moral disapproval of homosexuality, and a 

moral conviction that heterosexuality better comports with traditional (especially Judeo-

Christian) morality.’”  H. R. Rep. No. 104-664, p.16 (1996) (footnote deleted). 

 

Discussion: 

Jurisdiction & Standing Questions 

• “It is appropriate to begin by addressing whether either the Government or BLAG, or both of them, were 

entitled to appeal to the Court of Appeals and later seek certiorari and appear as parties here.” 755 

• “The decision of the Executive not to defend the constitutionality of Section 3 in court while continuing 

to deny refunds and to assess deficiencies does introduce a complication.”  755 

• Amicus advice: “once the President agreed with Windsor’s legal position and the District Court issued 

its judgment, the parties were no longer adverse.”  756 

• Rules of Article III standing (case-or-controversy requirement) v. Rules of prudential standing 

(discretionary, self-imposed limits on federal judiciary)  757 

o “In this case the U.S. retains a stake sufficient to support Article III jurisdiction on appeal and 

in proceedings before this Court.”  757 

o Injury to gov’t = requirement by 2nd Circuit that it refund $360K in taxes (with interest!).  758 

o “That the Executive may welcome this order to pay the refund if it is accompanied by the 

constitutional ruling it wants does not eliminate the injury to the national Treasury if payment is 

made, or to the taxpayer if it is not.”  758 

o See INS v. Chadha, 462 U.S. 919 (1983)—Executive didn’t agree with statute, but was willing 

to enforce it. This left sufficient adverseness for standing. 

o Prudential concerns: Can be addressed by inviting amicus curiae to defend constitutionality of 

something the Executive has deemed unconstitutional.  
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▪ “The Court adopts the practice of entertaining arguments made by an amicus when the 

Solicitor General confesses error with respect to a judgment below, even if the confession 

is in effect an admission that an Act of Congress is unconstitutional.”  760 

▪ Here: “BLAG’s sharp adversarial presentation of the issues satisfies the prudential 

concerns that otherwise might counsel against hearing an appeal from a decision with 

which the principal parties agree.”  761 

▪ Also, if we don’t address this now, there will be costly nationwide litigation in the future. 

761 

DOMA Questions 

• Kennedy on marriage: “The limitation of lawful marriage to heterosexual couples, which for centuries 

had been deemed both necessary and fundamental, came to be seen in New York and certain other States 

as an unjust exclusion.”  763 

• Examples of marriage-related laws established by states/Congress: 

o “Though these discrete examples establish the constitutionality of limited federal laws that 

regulate the meaning of marriage in order to further federal policy, DOMA has a far greater 

reach; for it enacts a directive applicable to over 1,000 federal statutes and the whole realm of 

federal regulations. And its operation is directed to a class of persons that the laws of New York, 

and of 11 other States, have sought to protect.”  765 

• “In order to assess the validity of that intervention it is necessary to discuss the extent of the state power 

and authority over marriage as a matter of history and tradition.”  767 

o Mostly it’s been left up to the states to determine what they’ll accept re. marriage (but see Loving 

v. Virginia). 

o “The State’s power in defining the marital relation is of central relevance in this case quite apart 

from principles of federalism. Here the State’s decision to give this class of persons the right to 

marry conferred upon them a dignity and status of immense import. When the State used its 

historic and essential authority to define the marital relation in this way, its role and its power in 

making the decision enhanced the recognition, dignity, and protection of the class in their own 

community. DOMA, because of its reach and extent, departs from this history and tradition 

of reliance on state law to define marriage.”  768 

• “DOMA seeks to injure the very class New York seeks to protect. By doing so it violates basic due 

process and equal protection principles applicable to the Federal Government.”  769 

o Animus; harm of politically unpopular group (citing Moreno and Romer) 

o “DOMA’s unusual deviation from the usual tradition of recognizing and accepting state 

definitions of marriage here operates to deprive same-sex couples of the benefits and 

responsibilities that come with the federal recognition of their marriages. This is strong evidence 

of a law having the purpose and effect of disapproval of that class. The avowed purpose and 

practical effect of the law here in question are to impose a disadvantage, a separate status, and so 

a stigma upon all who enter into same-sex marriages made lawful by the unquestioned authority 

of the States.”  770 

• “The Act’s demonstrated purpose is to ensure that if any State decides to recognize same-sex marriages, 

those unions will be treated as second-class marriages for purposes of federal law. This raises a most 

serious question under the Constitution’s Fifth Amendment.” 771 
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• “When NY adopted a law to permit same-sex marriage, it sought to eliminate inequality; but DOMA 

frustrates that objective through a systemwide enactment with no identified connection to any particular 

area of federal law. DOMA writes inequality into the entire United States Code.”  771 

• “DOMA’s principal effect is to identify a subset of state-sanctioned marriages and make them unequal.” 

772 

o Lots on the repercussions of DOMA’s declaration of inequality. 

• “What has been explained to this point should more than suffice to establish that the principal purpose 

and the necessary effect of this law are to demean those persons who are in lawful same-sex marriage.” 

774 

 

Dissent #1: C.J. Roberts (with Scalia, Alito)  775-778 

• SCOTUS lacks jurisdiction because  

• DOMA is constitutional because there’s a governmental interest in uniformity and stability, and besides, 

no state had passed a same-sex marriage law yet.  775 

• Also, it wasn’t motivated by animus: 

o “At least without some more convincing evidence that the Act’s principal purpose was to codify 

malice, and that it furthered no legitimate government interests, I would not tar the political 

branches with the brush of bigotry.”  776 (emphasis original) 

 

Dissent #2: Scalia (with Thomas and in part Roberts) 778- 

• “We have no power to decide this case. And even if we did, we have no power under the Constitution to 

invalidate this democratically adopted legislation.”  778 

• “The Court is eager—hungry—to tell everyone its view of the legal question at the heart of this case.” 

778 

• No controversy, because the parties agree with the outcome: no “case or controversy” under Article III. 

• “This is jaw-dropping. It is an assertion of judicial supremacy over the people’s Representatives in 

Congress and the Executive. It envisions a Supreme Court standing (or rather enthroned) at the apex of 

government, empowered to decide all constitutional questions, always and everywhere ‘primary’ in its 

role.”  779 

• THIS IS AN ADVISORY OPINION AND WE ALREADY TOLD PREZ WASHINGTON WE 

WOULDN’T DO THAT. 

• “(Relegating a jurisdictional requirement to ‘prudential’ status is a wondrous device, enabling courts to 

ignore the requirement whenever they believe it ‘prudent’—which is to say, a good idea.)” 

• Prez Obama COULD have declined either to enforce or defend the statute, “in which event Windsor 

would not have been injured, the District Court could not have refereed this friendly scrimmage, and the 

Executive’s determination of unconstitutionality would have escaped this Court’s desire to blurt out its 

view of the law.”  787 

• “Given that the majority has volunteered its view of the merits, . . . I proceed to discuss that as well.” 

791 

• “Some might conclude that this loaf could have used a while longer in the oven. But that would be 

wrong; it is already overcooked.”  794 
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• “there are many perfectly valid—indeed, downright boring—justifying rationales for this legislation.” 

795 

• “the majority has declared open season on any law that (in the opinion of the law’s opponents and any 

panel of like-minded federal judges) can be characterized as mean-spirited.” 795 

• DOMA helpfully answered all the questions that would have arisen because different states have 

different laws regarding same-sex marriage. 796 

o Also, it’s just “stabilizing prudence” until the Congress gets around to a sweeping law 

recognizing same-sex marriages. 797 

• “Lord, an opinion with such scatter-shot rationales as this one (federalism noises among them) can be 

distinguished in many ways.”  799 

• “As I have said, the real rationale of today’s opinion, whatever disappearing trail of its legalistic argle-

bargle on e chooses to follow, is that DOMA is motivated by ‘bare . . . desire to harm’ couples in same-

sex marriages.”   799 

• Re. the inevitable challenge to state laws prohibiting same-sex marriages: 

o “As far as this Court is concerned, no one should be fooled; it is just a matter of listening and 

waiting for the other shoe.”  800 

 

Dissent #3: Alito 

• U.S. does not have standing here. 

• Constitution does not guarantee the right to same-sex marriage.  807 

o It only protects rights deeply rooted in tradition and history.  808 

• Judges should not be making this significant decision about protecting same-sex marriage.  810 

• No basis for heightened scrutiny here. Rational basis review is sufficient.  813 

• “All that Section 3 does is to define a class of persons to whom federal law extends certain special 

benefits and upon whom federal law imposes certain special burdens. In these provisions Congress used 

marital status as a way of defining this class-in part, I assume because it viewed marriage as a valuable 

institution to be fostered and in part because it viewed married couples as comprising a unique type of 

economic unit that merits special regulatory treatment. Assuming that Congress has the power under the 

[818] Constitution to enact the laws affected by Section 3, Congress has the power to define the category 

of persons to whom those laws apply.” 817-18 

o [IOW: THIS is marriage; THAT is not marriage. WE can have marriage; YOU cannot. I’d say 

this is pretty much the majority’s argument.] 

 

Commentary: 

• For U.S. = Roberts, Scalia, Thomas, Alito 

• For Windsor = Kennedy, Ginsburg, Breyer, Sotomayor, Kagan 

• Court appointed a law prof as amicus curiae to argue that SCOTUS lacks jurisdiction to hear the case. 

“She has ably discharged her duties.’  755 

• Interesting question: If Executive disapproves of statute, but refuses to enforce it, does Executive have 

standing as party to the case? 

o Yes, under Article III, if there is still an “injury” in the pipeline (as here, where the govt would 

have to refund the taxes). 
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o Otherwise, if there’s no controversy left, it looks like an Advisory Opinion. 759-60 

• Court usually does not allow a prevailing plaintiff to bring a case—unless there is still some Article III 

stake that would render the parties adverse even after a favorable judgment below.  759 

 

• “The Court’s conclusion that this petition may be heard on the merits does not imply that no difficulties 

would ensue if this were a common practice in ordinary cases. The Executive’s failure to defend the 

constitutionality of an Act of Congress based on a constitutional theory not yet established in judicial 

decisions has created a procedural dilemma.”  761 

o If we didn’t address this, it would look like the Executive is usurping SCOTUS’s role to declare 

on the constitutionality of a statute (or usurping Congress’s role by unilaterally declaring void a 

statute the Executive doesn’t agree with).  762 

 

 


