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The Political Morality of Judicial Rhetoric: 
Bostock v. Clayton County1 Among Civil Rights Opinions 

 
On the morning of June 15, 2020, Chase Strangio’s Supreme Court feed wouldn’t 

load.2 The intense public interest generated by the newly released Title VII decision in 

Bostock v. Clayton County—and the sheer length of the document—prevented readers 

from seeing more than the first page for about an hour.3 Strangio, one of the  strategists 

behind the briefs for the employees4 involved in the case, could only glimpse the good 

news piecemeal, through successive screenshots shared by friends: An unexpected win—

“This clear, per se, unequivocal win for the entire community!”—and a six-three split—

“We won big!”—and Justice Gorsuch wrote it?!—and the Chief was on board?!5 

 In a decision that surprised many, including those who had advocated for just 

this outcome, the Court held that discrimination on account of sexual orientation or 

gender identity was discrimination on the basis of sex.6  Justice Gorsuch’s self-

consciously textualist opinion offers a streamlined, “almost algorithmic”7 reading of 

Title VII of the Civil Rights Act of 1964, proceeding from statutory interpretation to 

 
1 140 S. Ct. 1731 (2020). 
2 Chase Strangio(@chasestrangio), TWITTER (June 15, 2020, 10:01 AM), 
https://twitter.com/chasestrangio/status/1272529580759318528 (“IT’S HERE! I 
can’t open it”). 
3 J. Remy Green and Akiva Cohen, Taking Stock of Bostock, Part 1, ARC DIGITAL 
(June 22, 2020). https://arcdigital.media/taking-stock-of-bostock-
5740af8dd638. 
4 Three separate cases were joined in this opinion. Due to a split between the 
Sixth Circuit and the Second and Eleventh Circuits, the roles of Petitioner 
and Respondent are shared between the LGBTQ employees and their employers at 
this level. Following the convention of the Bostock opinion, then, this Paper 
will refer to the opposing parties as the “employees” and the “employers” for 
clarity. 
5 Chase Strangio, Melissa Murray, and Leah Litman, 2020 Bingo Card, STRICT 
SCRUTINY PODCAST (June 22, 2020) at 15:00-16:20 (streamed using Spotify). 
6 Bostock, 140 S. Ct. at 1737. 
7 Tara Leigh Grove, Which Textualism?, 134 HARV. L. REV. 265, 281 (2020). 
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precedent to logical conclusions in a modest thirty-three pages. The opinion’s simple 

contention is that since sexual orientation and gender identity are ineluctably matters of 

sex, LGBTQ persons are protected by the plain text of Title VII from employment 

discrimination on account of these traits.8 Unsurprisingly, conservative reaction to this 

decision was swift and fierce, beginning with the lengthy, unequivocally critical dissents 

from Justices Alito9 and Kavanaugh.10 What seemed to trouble such readers most was 

the disconcerting effect of an expressly textualist statutory interpretation juxtaposed 

with a progressive outcome, extending Title VII employment protections to a formerly 

excluded group.11  

 Bostock v. Clayton County takes its place among historic Supreme Court 

decisions that have similarly opened doors to constitutional and statutory rights for 

disfavored groups. Cases such as Yick Wo v. Hopkins,12 Brown v. Board of Education,13 

and Obergefell v. Hodges14 spoke a legal word into a hostile world, securing for 

immigrants, African Americans, and same-sex couples the possibility of legal recourse. 

In each of these cases, including Bostock, contemporary societal disfavor was not cured 

by the decision, only to some degree curbed by the Court. For each opinion, a Justice 

composed a justification for the decision using the rhetorical tools that made sense to 

 
8 Bostock, 140 S. Ct. at 1743. 
9 See, e.g., Id. at 1755 (Alito, J., dissenting) (“The Court’s opinion is like 
a pirate ship. It sails under a textualist flag . . .”). 
10 See, e.g., Id. at 1834 (Kavanaugh, J., dissenting) (“The majority opinion 
repeatedly seizes on the meaning of the statute’s individual terms, 
mechanically puts them back together, and generates an interpretation of the 
phrase ‘discrimination because of sex’ that is literal.”). 
11 See, e.g., Grove, Which Textualism?, supra note 7, at 271 (“Given our 
country’s focus on individual judicial personalities, it was significant in 
Bostock not only that the Court issued a textualist opinion that favored a 
progressive cause but also that a presumed-conservative Justice was the 
author.”). 
12 118 U.S. 356 (1886). 
13 347 U.S. 483 (1954). 
14 576 U.S. 644 (2015). 
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him—and which incidentally advanced any deeper purposes that may have lain behind 

the decision. Among such cases, Bostock is an anomaly, remarkable for containing 

“virtually no policy analysis or political rhetoric, and . . . lack[ing] the kind of inflated 

pseudo-philosophic pontification”15 found in, for example, Obergefell. In fact, the 

dissents in Bostock, both firmly laying claim to the true textualism, use extratextual 

material to justify their reading of Title VII to a degree that resembles previous civil 

rights cases more than it does the Bostock majority.  

 The story of the Bostock opinions is a story of choices about rhetorical strategy. 

Beyond the facially obvious tale of textualism (or of textualisms, as professor Tara Grove 

suspects16), this is a story of what is included in, and what is excluded from, an 

argument justifying the extension of rights to a disfavored group—and what is contained 

in and absent from the arguments against that extension. Like the choices made by the 

authors of Yick Wo, Brown, and Obergefell, Justice Gorsuch’s rhetorical decisions will 

affect the future potency of the rights extended in this opinion, for better or for worse.  

 This is also the story of Chase Strangio, and others like him among the 

employees’ briefing teams and amici, who “teed up” a foundational argument that was 

crafted to appeal specifically to Justice Gorsuch.17 Strangio’s team, informed by the 

scholarship of Rutgers professor Katie Eyer, used the logic of textualism to advance the 

suggestion that “discrimination because of . . . sex” means exactly what it says.18 In a 

post-decision interview with GQ, Strangio explained that “the arguments that we made 

 
15 Nelson Lund, Unleashed and Unbound: Living Textualism in Bostock v. Clayton 
County, 21 FEDERALIST SOCIETY REVIEW 158 (2020). 
16 Grove, Which Textualism?, supra note 7, at 267. 
17 Strangio, STRICT SCRUTINY (June 22, 2020), supra note 5, at 27:50. 
18 42 U.S.C. § 2000e-2(a)(1). See generally Katie R. Eyer, Statutory 
Originalism and LGBT Rights, 54 WAKE FOREST L. REV. 63 (2019). 
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completely resonated with Gorsuch, which is who we were targeting. . . I think [this 

opinion] will serve not just the LGBTQ community, but serve the expansion of justice in 

civil rights litigation generally in really incredible ways.”19 Threading a difficult needle, 

the briefs used the logic of textualism to advance the rights of LGBTQ individuals, 

succeeding only because Justice Gorsuch did not “abandon[] principle for the sake of 

outcome.”20 

 This Paper considers the rhetorical choices made by Justice Gorsuch and Justices 

generally to justify—or to contest—the granting of constitutional or statutory rights to 

new groups of disfavored people. Part I traces the majority’s argument by way of the 

three main rhetorical approaches used by Justice Gorsuch: textual analysis, the 

analogical use of precedent, and the logical implications of these two elements in action. 

Attention is also given to the “feeder” briefs submitted for the employees, and to the 

closeness with which Gorsuch’s opinion follows their suggested arguments.  

Part II contrasts the majority opinion with the dissents by Justices Alito and 

Kavanaugh, whose approach to textualism gives much more weight than does the 

majority to extratextual material supporting the “original public meaning” of the 1964 

statute. Part III briefly considers the arguments of the Bostock majority opinion in 

comparison with those of three other decisions granting new rights to disfavored 

groups—Yick Wo v. Hopkins, Brown v. Board of Education, and Obergefell v. Hodges. 

The differences found among the rhetorical strategies in this small sample suggests a 

line for future inquiry into Bostock’s status as an anomaly among this family of cases.  

 
19 Strangio in Phillip Picardi, The Lawyer Behind the Biggest LGBTQ+ Legal 
Victory in History, GQ (June 24, 2020). https://www.gq.com/story/chase-
strangio-aclu-lgbtq-legal-victory (hereinafter “Picardi, Interview with 
Strangio”). 
20 Strangio, STRICT SCRUTINY (June 22, 2020), supra note 5, at 20:15 and 45:05. 
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Finally, Part IV advances the idea that a political morality is intertwined with the 

rhetorical decisions made by opinion writers, whenever the rights of disfavored groups 

are on the line. It is the contention of this Paper that Justices’ rhetorical choices matter 

in these moments, both pragmatically and morally. How a Justice justifies the extension 

of new rights to a disfavored group will affect how that group is helped or hindered in its 

ongoing quest for equality of treatment. And while a moral compunction is often cited 

by opponents as a reason for limiting the rights of a socially disfavored group like the 

LGBTQ community,21 there exists as well a political morality that is concerned not with 

the behavior of, say, individuals before a deity, but with the behavior of a nation toward 

the individuals within its borders. The Bostock opinion is an example—albeit an 

unexpected one—of the latter kind of morality upheld through a textualist statutory 

interpretation. 

Part I: Justifications in the Bostock Majority 

 The Bostock majority held that “employers are prohibited from firing employees 

on the basis of homosexuality or transgender status.”22 It follows that when Gerald 

Bostock was fired from his child welfare advocate position when he began to participate 

in a gay recreational softball league, his employer “defie[d] the law.”23 And when Donald 

Zarda was fired from his skydiving instructor role for mentioning to a client that he was 

 
21 See, e.g., Brief for Billy Graham Evangelistic Association, Samaritan’s 
Purse, et al. as Amici Curiae in Support of the Employers, Bostock v. Clayton 
Cty., Altitude Express v. Zarda, R.G. & G.R. Harris Funeral Homes, Inc. v. 
Equal Employment Opportunity Commission, decided sub nom Bostock v. Clayton 
Cty., 140 S. Ct. 1731 (2020) (No. 17-1618, 17-1623, 18-107) (2019 WL 4054622, 
at *21) (“Many in our country, based on religious convictions and readings of 
sacred texts, believe that God purposefully created two sexes with distinct 
biology. Transgender and homosexual practices (as distinguished from 
inclinations) are morally wrong because they offend that order.”). 
22 Bostock, 140 S. Ct. at 1753. 
23 Id. at 1737-38, 1754. 
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gay, his employer also violated Title VII.24 And when Aimee Stephens was fired after 

explaining that she would continue working as a funeral director, only now as a woman, 

her employer’s decision to terminate her was prohibited by the statute as well.25 

 But because Title VII was enacted in 1964 and had never yet been held by the 

Supreme Court to protect LGBTQ individuals from being fired on account of sex, Justice 

Gorsuch had some serious persuasive work to do in his written opinion. If this outcome 

is inherently contained within Title VII’s “plain terms,” why had no one reached it 

before? Had Congress, as it were, hidden an elephant in a mousehole?26 Or was the 

Court’s decision invented from thin air, imposing a popular contemporary meaning on a 

text that was never designed to bear it? 

 Justice’s Gorsuch’s contention is that there is certainly an elephant here, but 

never a mousehole: “This elephant has never hidden . . . it has been standing before us 

all along.”27 Beyond the original vision of its authors, Title VII has always held room for 

new applications. To articulate this simple claim, Gorsuch has chosen three rhetorical 

vehicles: First, an examination of the building blocks of the text of Title VII itself, most 

particularly the terms “sex,” “because of,” and “discriminate”; second, a discussion of 

the canon of uncontested precedent since 1964 that has already expanded the 

application of Title VII’s prohibition of sex discrimination; and finally, a thorough “test 

drive” of the logical implications of the first two analyses, including more than half a 

 
24 Id. at 1738. 
25 Id. 
26 See Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 468 (2001) (“Congress, we 
have held, does not alter the fundamental details of a regulatory scheme in 
vague terms or ancillary provisions—it does not, one might say, hide 
elephants in mouseholes.”). 
27 Bostock, 140 S. Ct. at 1753. 
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dozen hypotheticals and a tidy call-and-response section addressing the objections of 

the employers. And that’s really it. Justice Gorsuch does not bolster this decision with 

appeals to policy, history, political philosophy, legislative intent, changing social mores, 

or the psychological repercussions of an adverse decision on the target community. As 

we shall see, both dissents, as well as our sampling of earlier rights cases, draw liberally 

on these other rhetorical channels to justify the outcomes they support. 

 Justice Gorsuch was not left to invent these justifications out of whole cloth. The 

match between his phrasing, hypothetical examples, and precedential picks and those of 

the briefs supporting the employees demonstrates the influence that these attorneys and 

amici had on the crafting of his argument. Worth remarking, too, are the rhetorical 

elements included in the briefs but never used in the majority opinion28—a testimony, 

perhaps, to Gorsuch’s confidence that his plain argument about the plain text of the 

statute would offer sufficient justification for the decision. 

A. Textual Justification: Title VII of the Civil Rights Act of 1964 
 

The relevant text of Title VII reads: 

It shall be an unlawful employment practice for an employer— 
(1) To fail or refuse to hire or to discharge any individual, or otherwise to 

discriminate against any individual with respect to his compensation, 
terms, conditions, or privileges of employment because of such individual’s 
race, color, religion, sex, or national origin.29 

 
According to the majority, this passage is all that is needed to confirm the holding that 

sexual orientation and gender identity are among those characteristics protected by Title 

 
28 For example, an argument based on Price Waterhouse and sex stereotyping; 
another based on associational discrimination cases like Loving v. Virginia; 
and still another addressing the sex-specific dress code issue at play in 
Stephens’s case. See Price Waterhouse v. Hopkins, 490 U.S. 228 (1989); Loving 
v. Virginia, 388 U.S. 1 (1967).  
29 42 U.S.C. § 2000e-2(a)(1) (emphases supplied). 
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VII of the Civil Rights Act. Beyond the statute and subsequent interpretations of it, 

nothing else is necessary to justify this conclusion; and, in fact, any counterargument 

that relies on elements from outside such a clear text is automatically excluded. “When 

the express terms of a statute give us one answer and extratextual considerations 

suggest another,” writes Gorsuch, “it’s no contest. Only the written word is the law, and 

all persons are entitled to its benefit.”30 His rhetorical task remains only to define the 

key written words, “sex,” “because of,” and “discriminate,” and then through precedent 

and logic justify the statute’s application to the employment decisions at stake in this 

case. 

1. The Meaning of “sex” 

 Gorsuch takes pains to frame his justification for the majority’s holding as 

faithful to longstanding textualist practice. “This Court normally interprets a statute in 

accord with the ordinary public meaning of its terms at the time of its enactment,” he 

explains.31 So the first step in this analysis must be to “orient ourselves to the time of the 

statute’s adoption, here 1964,” and even consult “roughly contemporaneous 

dictionaries” to determine the meaning of the protected characteristic at issue in the 

case, “sex.”32 The employers, in fact, have strongly insisted on using the most basic 

definition of the word—the biological characteristics that distinguish male from 

female—and Gorsuch obliges, remarking that “nothing in our approach to the cases 

turns on the outcome of the parties’ debate” about alternate meanings of the word, or 

whether the term “sex” contains within it the concepts of “sexual orientation” and 

 
30 Bostock, 140 S. Ct. at 1737. 
31 Id. at 1738. 
32 Id. at 1738, 1739. 
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“gender identity.”33 No need to be even that complicated about it! As Gorsuch will 

demonstrate, the plain meaning of “sex” is enough to carry the conclusion that 

discrimination on these other bases violates the statute. 

2. The Meaning of “because of” 

 But of course, the relevant question “isn’t just what ‘sex’ meant, but what Title VII 

says about it.”34 Employers are prohibited from making adverse employment decisions 

“because of . . . sex.”35  Committed to the very basic level of examining the working parts 

of the statute, Gorsuch now turns to a discussion of the phrase “because of,” appealing 

to the Court’s established understanding that “‘because of’ is ‘by reason of’ or ‘on 

account of.’”36 “In the language of law,” he continues, “this means that Title VII’s 

‘because of’ test incorporates the ‘simple’ and ‘traditional’ standard of but-for 

causation.”37 In other words, the statutory language invites the Court to play a 

substitution game with the facts of the case: “[C]hange one thing at a time and see if the 

outcome changes. If it does, we have found a but-for cause.”38 

 The Court’s task is not even to identify the single but-for cause of an event, but 

rather any cause, but for which the event would not have occurred. For example, it 

might be possible, in the case of a car accident, to point to multiple causes of a crash: 

failure to signal on the part of one driver, say, and the running of a red light on the part 

of the other.39 Yet both the failure to signal and the failure to stop will qualify as a but-

 
33 Id. at 1739. 
34 Id.  
35 42 U.S.C. § 2000e-2(a)(1). 
36 Bostock, 140 S. Ct. at 1440 (quoting University of Tex. Southwestern 
Medical Center v. Nassar, 570 U.S. 338, 350 (2013)). 
37 Id. 
38 Id. 
39 Id. at 1740 
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for cause of the crash. Change one or the other, and the accident would not have 

occurred. Under Title VII, employers may be able to point to other reasons for 

terminating their employees; but so long as sex factors into their decision—as Gorsuch 

will gradually demonstrate that it did here—those employers have violated the statute. 

But for Bostock and Zarda’s sex, their attraction to men would have been acceptable; 

and but for Aimee Stephens’s biological sex at birth, her presenting as a woman would 

have caused her employer no consternation. The but-for test is as simple as that. 

3. The Meaning of “discriminate” 

 Title VII narrows the generous sweep of the but-for standard to specific 

behaviors: “The statute imposes liability on employers only when they ‘fail or refuse to 

hire,’ ‘discharge,’ ‘or otherwise . . . discriminate against’ someone because of a statutorily 

protected characteristic like sex.”40 From the employers’ perspective, the phrase 

“otherwise . . . discriminate against” exonerates their actions, because it refers to the 

character of the previously listed employment decisions.41 On this reading, only 

“refus[als] to hire” and “discharge[s]” that have been undertaken with discriminatory 

purpose violate the statute. And since the employers admit they are “equally happy to 

fire male and female employees who are homosexual or transgender,” they contend that 

they have not “discriminated” between men and women, as prohibited by Title VII.42 

 But Gorsuch draws attention to the wording of Title VII and its threefold 

emphasis on the individual: It is the firing of an individual—discriminating against that 

individual—on account of that individual’s protected status that violates the law.43 

 
40 Id. (quoting § 2000e-2(a)(1)). 
41 Id. 
42 Id. at 1742 (emphasis original). 
43 See 42 U.S.C. § 2000e-2(a)(1). 
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“[O]ur focus should be on individuals, not groups,” he writes.44 This emphasis on the 

individual precludes the excuse that if an employer treats men and women the same, 

whether negatively or positively, it therefore does not discriminate. At the individual 

level, discrimination because of sex defies the law. 

4. Summary of Textual Justification 

 First in his rhetorical kit, Gorsuch’s textual examination of Title VII supplies the 

primary elements of a logical argument for why discrimination because of sexual 

orientation or gender identity is inescapably discrimination because of sex. When he 

later develops his reasoning more fully, his readers will remember that “sex” in the 

statute is understood to refer merely to biological differences between men and women; 

“because of” triggers a simple but-for causation test; and to “discriminate” means to 

“treat an individual worse than others who are similarly situated.”45 Gorsuch turns now 

to an examination of the Court’s precedent to further set the stage for his argument that 

Title VII has always had the capacity to protect even this disfavored group from 

employment discrimination. 

 

 

B. Precedential Justification: Phillips, Manhart, and Oncale 

“Sometimes small gestures can have unexpected consequences,” Gorsuch writes 

at the start of his opinion.46 It is a fitting opener for a decision that defies expectations 

right and left. It also sets out from the beginning Gorsuch’s consciousness that the very 

unexpectedness of a decision extending Title VII employment protection to LGBTQ 

 
44 Bostock, 140 S. Ct. at 1740. 
45 Id. (emphasis supplied). 
46 Bostock, 140 S. Ct. at 1737. 
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individuals—after fifty-six years of this not being the case—would be the chief obstacle 

for the acceptance of it. But as he begins to develop his case, the Justice uses three 

particularly salient precedential decisions that strongly suggest there has always been 

more to Title VII than met the eyes even of its enactors. 

Three earlier cases demonstrate that the plain text of Title VII naturally lends 

itself to broader applications than the facially obvious one of preventing employment 

discrimination against women as a class. Phillips v. Martin Marietta Corporation47 

found discrimination because of sex in an employer’s policy of hiring men—but not 

women—with small children at home. City of L.A. Department of Water and Power v. 

Manhart48 prevented an employer from requiring higher pension payments from 

women because women as a group were statistically predicted to live longer than men.49 

Oncale v. Sundowner Offshore Services50 applied Title VII to male-on-male sexual 

harassment among employees.  

None of these opinions addresses discrimination on account of sexual orientation 

or transgender status, and yet each one firmly reinforces the possibility that successive 

generations of Justices may recognize broader—and unexpected—applications of Title 

VII without changing its basic meaning. This spare selection of apt precedent will be 

sufficient to demonstrate that Title VII can accommodate new applications, without 

altering its essence. “All that the statute’s plain terms suggest, this Court’s cases have 

already confirmed.”51  

1. Motherhood Discrimination: Phillips v. Martin Marietta, 1971 

 
47 400 U.S. 542 (1971) (per curiam). 
48 435 U.S. 702 (1978). 
49 Manhart, 435 U.S. 702 (1978). 
50 523 U.S 75 (1998). 
51 Bostock, 140 S. Ct. at 1743. 
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If an employer generally favors women in hiring, but makes an exception when 

that woman has preschool-age children, can that employer be faulted for sex 

discrimination? Even though women with small children comprised a subset of the 

company’s female employees, the fact that they were women was a but-for cause of their 

being passed over for the job.52 Change one factor—the sex of the job applicant—and 

hiring was probable. Justice Marshall in concurrence identified the issue as being about 

assumptions regarding “the proper domestic role of the sexes,” writing that “[w]hen 

performance characteristics of an individual are involved, even when parental roles are 

concerned, employment opportunity may be limited only by employment criteria that 

are neutral as to the sex of the applicant.”53 Regardless of how the employer frames it, if 

sex is a but-for cause of the adverse employment decision, discrimination has 

occurred.54 

2. Pension Discrimination: Los Angeles Department of Water and Power v. Manhart, 
1978 

 
The Los Angeles Department of Water and Power required women to contribute 

14.84% more per paycheck to a pension fund than men, since women were likely to live 

longer and thus benefit from more pension payments.55 Key here is the idea that Title 

VII protects individuals from discrimination on the basis of a protected characteristic, 

not classes as a whole. Statistically speaking men and women are different in terms of 

lifespan. “It is equally true, however,” writes Justice Stevens, “that all individuals in the 

 
52 Phillips, 400 U.S. at 544. 
53 Id. at 545, 547 (Marshall, J., concurring). 
54 Bostock, 140 S. Ct. at 1743 (“That an employer discriminates intentionally 
against an individual only in part because of sex supplies no defense to 
Title VII. Nor does the fact an employer may happen to favor women as a 
class.”). 
55 Manhart, 435 U.S. at 704-705. 
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respective classes do not share the characteristic that differentiates the average class 

representative.”56 Among all the employees, some individual women may not live longer 

than men, and so their extra pension contribution would be moot. “The statute’s focus 

on the individual is unambiguous,” Stevens concludes.57 

3. Male-on-Male Sexual Harassment: Oncale v. Sundowner Offshore Services, 
1998 

 
When Title VII was enacted, did its authors consciously intend for it to apply to 

same-sex harassment cases? Likely not, was the Court’s conclusion in Oncale: and yet 

“Title VII’s prohibition of discrimination ‘because of . . . sex’ protects men as well as 

women.”58 Some thirty-four years after its enactment, the statute found an unexpected 

application in the case of a male employee on an oil platform in the Gulf of Mexico who 

was subjected to “sex-related, humiliating actions against him” by the other male 

members of the crew.59 The Court held that “nothing in Title VII necessarily bars a claim 

of discrimination ‘because of . . . sex’ merely because the plaintiff and the defendant . . . 

are of the same sex.”60 

The significance of Oncale for the persuasive task of the Bostock majority cannot 

be overstated—and it does not lie in the passing similarity of subject matter (the same-

sex harassment possibly being motivated by discrimination against the victim’s 

perceived sexual orientation61). Rather, the sheer unexpectedness of this application of 

 
56 Id. at 708. 
57 Id. at 708, 722. See also Bostock, 140 S. Ct. at 1743 (“An employer’s 
intentional discrimination on the basis of sex is no more permissible when it 
is prompted by some further intention (or motivation), even one as prosaic as 
seeking to account for actuarial tables.”). 
58 Oncale, 523 U.S. at 78. 
59 Id. at 77. 
60 Id. at 79. 
61 See Bostock, 140 S. Ct. at 1743-44 (“Nor did the Court concern itself with 
whether men as a group were subject to discrimination or whether something in 
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Title VII to this particular employment issue elicits from the opinion’s author some 

memorable lines that are liberally repeated in the employees’ briefs,62 by their amici,63 

and by the favorable decisions in the Sixth and Second Circuits (for Stephens and Zarda, 

respectively)64: 

As some courts have observed, male-on-male sexual harassment in the workplace 
was assuredly not the principal evil Congress was concerned with when it enacted 
Title VII. But statutory prohibitions often go beyond the principal evil to cover 
reasonably comparable evils, and it is ultimately the provisions of our laws rather 
than the principal concerns of our legislators by which we are governed.65 

 
And if these clear words were not enough to propel the employees to a similar outcome 

in Bostock based on their own experience of “reasonably comparable evil,” their 

attorneys and friends could also point to the heavyweight author behind the opinion: 

Justice Antonin Scalia, himself.66 

4. Precedential Justification: Putting It All Together 

 
addition to sex contributed to the discrimination, like the plaintiff’s 
conduct or personal attributes.”). 
62 See Brief for Respondents Melissa Zarda and William Moore, Jr., Altitude 
Express, Inc., v. Zarda, decided sub nom Bostock v. Clayton Cty., 140 S. Ct. 
1731 (2020) (No. 17-1623) (2019 WL 2745391, at *42); Brief for Petitioner 
Gerald Bostock, Bostock v. Clayton Cty., 140 S. Ct. 1731 (2020) (No. 17-1618) 
(2019 WL 2763119 at *11, 30); Brief for Respondent Aimee Stephens, R.G. & 
G.R. Harris Funeral Homes, Inc. v. EEOC, decided sub nom Bostock v. Clayton 
Cty., 140 S. Ct. 1731 (2020) (No. 18-107) (2019 WL 2745392, at *44). 
63 See, e.g. Brief for Walter Dellinger, Karen Dunn, et al., in support of the 
Employees, Bostock v. Clayton Cty., Altitude Express v. Zarda, R.G. & G.R. 
Harris Funeral Homes, Inc. v. Equal Employment Opportunity Commission, 
decided sub nom Bostock v. Clayton Cty., 140 S. Ct. 1731 (2020) (No. 17-1618, 
17-1623, 18-107) (2019 WL 3027045, at *6); Brief for William N. Eskridge Jr. 
and Andrew M. Koppelman as Amici Curiae in Support of Employees, Bostock v. 
Clayton Cty., 140 S. Ct. 1731 (2020) (Nos. 17-1618 17-1623, 18-107) (2019 WL 
2915046 at *17). 
64 See EEOC v. Harris Funeral Homes 884 F.3d at 577 (6th Cir. 2018); Zarda, 88 
F.3d at 112 (2d Cir. 2018) (en banc). 
65 Oncale, 523 U.S. at 79.  
66 See, e.g., Chase Strangio, STRICT SCRUTINY (June 22, 2020), supra note 5, at 
24:00 (“We were pulling from Scalia’s text, and we were overemphasizing 
‘Scalia wrote Oncale!’ We put that in play ourselves, I have to take somewhat 
responsibility for that.”). 



16 
 

From this canon of three precedential opinions, Justice Gorsuch derives three 

implications for the current case, which will fuel his logical arguments going forward. 

Each referenced case represents a broadening of the application of Title VII to new 

forms of “discrimination because of . . . sex”—yet each application remains compatible 

with the plain text of the statute. 

“First, it’s irrelevant what an employer might call its discriminatory practice, how 

others might label it, or what else might motivate it.”67 Just as the pension tax and the 

motherhood exclusion were examples of sex discrimination masquerading under 

different names, here the label does not make any difference. “When an employer fires 

an employee for being homosexual or transgender, it necessarily and intentionally 

discriminates against the individual in part because of sex.”68 And this is sufficient to 

violate Title VII. 

“Second, the plaintiff’s sex need not be the sole or primary cause of the 

employer’s adverse action.”69 Even if the employers in Manhart, Phillips, or Oncale 

excused their actions by reference to some non-protected trait, discrimination because 

of sex was still bound up in that decision. In the present cases, other factors that may 

have influenced the employers’ decisions—“such as the sex the plaintiff is attracted to or 

presents as”—have no significance.70  

“Finally, an employer cannot escape liability by demonstrating that it treats males 

and females comparably as groups.”71 Though the pension scheme in Manhart treated 

male and female employees alike at a group level, it was an unfair arrangement for those 

 
67 Bostock, 140 S. Ct. at 1744. 
68 Id. 
69 Id. 
70 Id. 
71 Id. 
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individual women who did not live as long as statistics might have predicted. In the 

same way, just because an employer “is willing to subject all male and female 

homosexual and transgender employees to the same rule,” it violates the law when it 

fires an individual homosexual or transgender employee because of that individual’s 

sex.72 

With definitions and precedential foundations in place, Gorsuch now turns73 to 

the logical implications and applications of these elements to the question of 

discrimination because of sexual orientation and gender identity.  

C. Logical Justifications 

Gorsuch’s simple premise is that “it is impossible to discriminate against a person 

for being homosexual or transgender without discriminating against that individual 

based on sex.”74 This is why he can readily agree to the employers’ insistence that “sex” 

must not mean anything more in Title VII than one’s biological identification as male or 

female.75 Gorsuch is likewise ready to concede that “homosexuality and transgender 

status are distinct concepts from sex”—the foundational plank in the employers’ 

argument that Title VII says nothing about this type of discrimination.76 Regardless of 

 
72 Id. 
73 Some of the logical argument covered below occurs earlier in the opinion, 
but the bulk of it follows Gorsuch’s establishment of precedent and interacts 
with the employers’ arguments in a Q-and-A-patterned repartee. 
74 Bostock, 140 S. Ct. at 1741. 
75 Id. at 1739. 
76 Bostock, 140 S. Ct. at 1746-47. See Brief for Petitioner R.G. & G.R. Harris 
Funeral Homes, R.G. & G.R. Harris Funeral Homes, Inc. v. Equal Employment 
Opportunity Commission, decided sub nom Bostock v. Clayton Cty., 140 S. Ct. 
1731 (2020) (No. 17-1618, 17-1623, 18-107) (2019 WL 3958416, at *21)(“Other 
congressional actions confirm that ‘sex’ as a classification is distinct from 
‘transgender status’ or ‘gender identity.’”); Brief for Petitioner Altitude 
Express, Inc., Altitude Express, Inc. v. Zarda, decided sub nom Bostock v. 
Clayton Cty., 140 S. Ct. 1731 (2020) (No. 17-1623) (2019  WL 3958415, at 
*30)(“. . . members of Congress have consistently viewed sex and sexual 
orientation as distinct and never acted to forbid employment decisions based 
on the latter.”); Brief for Respondent Clayton County, Bostock v. Clayton 
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what anyone calls it, “discrimination based on homosexuality or transgender status 

necessarily entails discrimination based on sex; the first cannot happen without the 

second.”77 

 To illustrate this, Gorsuch pictures a company holiday party where “a model 

employee arrives and introduces the manager to Susan, the employee’s wife.”78 The 

employer, known for refusing to hire homosexual applicants, subsequently fires this 

employee. Why? Because the employee is a woman married to a woman. Apply the 

simple but-for test described above, changing the sex of the employee in the story, and 

it’s clear that the firing happened because of the employee’s sex. If the employee were a 

man married to Susan, the employer would not have fired him. In a parallel 

hypothetical illustration involving a transgender employee, it is the difference between 

the employee’s sex at birth and their gender identification now that motivates the 

firing.79 

 Finally, Gorsuch returns to the unexpectedness of this application of Title VII to 

adverse employment decisions affecting homosexual and transgender employees. Just 

because Title VII does not mention these traits does not mean that the statute cannot 

apply in these situations. Title VII doesn’t specifically mention motherhood 

discrimination or same-sex sexual harassment, either, and yet these applications were 

found compatible with the text of the statute.80 “As enacted, Title VII prohibits all forms 

 
Cty., 140 S. Ct. 1731 (2020) (No. 17-1623) (2019  WL 3942896, at *1)(“Sex and 
sexual orientation are separate and distinct concepts, and employment 
decisions based on sexual orientation do not treat employees of one sex more 
favorably than similarly situated employees of the other sex.”). 
77 Bostock, 140 S. Ct. at 1747.  
78 Id. at 1742. 
79 Id. at 1741-42. 
80 Id. at 1747. In this passage, Gorsuch famously plays with the idea of a 
“canon of donut holes”—by which he means the absence of dough at the center 
of the donut, not the ones we eat—to ridicule the notion that Congress in 
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of discrimination because of sex, however they may manifest themselves or whatever 

other labels might attach to them.”81  

D. Justifications in the Briefs 

 Plain text, a trio of precedent, and logical implications: these are the main 

ingredients baked into the Bostock majority opinion. But how did they get into the cake? 

A trio of briefs for the employees sounded parallel themes, serving up rhetorical 

possibilities for the Justice who would write an opinion they never expected to read, 

given the conservative leaning of the Court.82 “[T]his was a very difficult needle to 

thread in our briefing, and every sentence was deliberated, and we got the lines we 

wanted,” explained Chase Strangio afterward.83 Angling for textualist Gorsuch, the 

briefing teams led not with an “intuitive” sex-stereotyping argument based on Price 

Waterhouse, but with a text-based, but-for argument developed by Rutgers professor 

Katie Eyer in her 2019 article Statutory Originalism and LGBT Rights.84 In this piece, 

Eyer spells out the simple textualist formula that became the algorithm of Gorsuch’s 

opinion: “sex” defined biologically; “discrimination” against individuals, not groups; and 

a simple “but-for” test to determine whether sex played a role in the firing of an LGBTQ 

 
1964 should have specifically enumerated every possible situation in which 
Title VII could apply. 
81 Id. 
82 See, e.g., Strangio, STRICT SCRUTINY (June 22, 2020), supra note 5, at 15:00 
(“I really, really did not expect to win.”); Phillip Picardi, Interview with 
Strangio, supra note 19(“This decision was post-Gorsuch, post-Kavanaugh, and 
it truly felt terrifying.”). 
83 Strangio, STRICT SCRUTINY (June 22, 2020), supra note 5, at 29:25, 30:45 (“So 
many people pushed us to brief these cases as stereotyping cases first. . . . 
Intuitively, you want to go with sex stereotypes.”). 
84 Id. See also Eyer, Statutory Originalism, supra note 27, at 83 (citing “a 
rise in textualism as a leading modality of federal statutory 
interpretation”). 
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employee.85 Even considered within these textual limits, “[i]t is always the case that sex 

plays a but-for role in the outcome.”86 

 Deeply encouraged by Eyer’s formula,87 Strangio and his legal team at the ACLU 

infused it into their brief for Aimee Stephens. Even if the term “sex” does not contain the 

idea of “transgenderism,” they write, “her male assigned sex at birth was a but-for cause 

of her discharge and that is sufficient to establish liability under Title VII.”88 Similarly, 

the brief for Gerald Bostock emphasizes that “one simply cannot consider an 

individual’s sexual orientation without first considering his sex,” leading logically to the 

conclusion that Bostock’s firing represented “disparate treatment of an employee that 

would not occur ‘but for’ his sex.”89 And Donald Zarda’s legal team puts it plainly in 

their brief: 

Donald Zarda’s claim that Altitude Express fired him ‘because of sex’ could 
actually be adjudicated without ever using the term “sexual orientation” or “gay.” 
The claim could accurately be framed entirely in terms of sex and nothing else: 
Zarda was fired for being a man attracted to men. That is sex discrimination pure 
and simple.90 
 

 The briefs also called the Court’s attention to the history of the application of 

Title VII to new iterations of sex discrimination, specifically highlighting Phillips, 

Manhart, and Oncale. The last of these opinions grounds each brief’s assertion that the 

legislators’ expectations from 1964 should not limit—or control—the later application of 

a broadly-worded, plainly-stated statute.91 Anticipating the arguments of the dissents, 

 
85 See id. at 79. 
86 Id. at 93. 
87 Strangio, STRICT SCRUTINY (June 22, 2020), supra note 5, at 30:45 (“We carried 
that law review article with us all the time, just as a reminder that we had 
this strategy.”). 
88 Brief for Stephens, supra note 62, at *16. 
89 Brief for Bostock, supra note 62, at *13, *10). 
90 Brief for Zarda, supra note 62, at *19-20. 
91 See, e.g., Brief for Bostock, supra note 62, at *30. 
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these briefs firmly assert a textualist formula against the long-armed influence of a past 

legislature: “The meaning of a statute is determined by its text, not by the applications 

that were specifically anticipated at the time it was passed.”92 To those dissents we now 

turn.   

Part II: Justifications in the Bostock Dissents 

 To justify the majority’s decision, Justice Gorsuch limits himself in his opinion to 

the three rhetorical tools of text, precedent, and logical implications, employing the last 

mainly to refute the employers’ arguments. His consideration of history—and the history 

of Title VII, insofar as it can be known—is almost entirely limited to remarking on the 

superfluity of using such extratextual interpretive tools when the statutory text already 

speaks so plainly.93  

 The dissenters, also identifying themselves as textualists, pursue a very different 

course. For all that they are dissimilar, Alito’s and Kavanaugh’s opinions share the 

phenomenon of a textualist label supported by extratextual justifications. Like Gorsuch, 

they spend some time discussing the meaning of the words in Title VII. But the bulk of 

their opinions focuses on the necessity of recovering the original public meaning of 

those words and phrases, which must be discerned by examining public policy, 

legislative history, and social norms at the time of the law’s enactment, topped with a 

look at the serious repercussions this decision will have for everyday Americans. The 

sum of these extratextual forays leads to the assertion that “the text of Title VII does not 

 
92 Brief for Stephens, supra note 62, at *18. 
93 But see infra, Part IV (noting Gorsuch’s brief historical refutation of the 
employees’ insistence that “no one” had ever thought of this application of 
Title VII in 1964). 
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prohibit discrimination because of sexual orientation or gender identity”94—exactly the 

opposite of the majority’s text-based conclusion. How can textualists reading the same 

statute arrive at such incompatible endpoints? 

 Professors Tara Grove95 and Katie Eyer96 offer two separate but compatible 

frameworks for understanding this puzzle. Both authors focus on the rhetorical choices 

behind judicial justifications: Grove identifies two “textualisms,” one of which relies 

heavily on extratextual supports and one of which does not; and Eyer examines how the 

recent rise in popularity of “original public meaning” inquiries has tracked with the 

success of LGBTQ litigants in Title VII circuit court cases. Each author’s approach is 

applied below to the text of the dissenting opinions. 

1. Extratextualism and “Textualisms”: Tara Grove and the Dissents 
 

 Published in November 2020, Grove’s article Which Textualism? used the 

summer’s Bostock opinion to showcase a little-remarked division within textualism. 

Ordinarily, the academy has given attention to the difference between textualism, with 

its adherence to the text and usually conservative results, and purposivism, in which 

more progressive Justices acknowledge the drafting limitations of the legislature and 

turn to extratextual sources to ascertain a statute’s meaning.97 Grove identifies two 

“textualisms” in addition. Gorsuch’s majority opinion exemplifies formalistic 

 
94 Bostock, 140 S. Ct. at 1773 (Alito, J., dissenting). See also id. at 1823 
(Kavanaugh, J., dissenting) (“As written, Title VII does not prohibit 
employment discrimination because of sexual orientation.” In a footnote to 
this line, Kavanaugh comments, “Although this opinion does not separately 
analyze discrimination on the basis of gender identity, this opinion’s legal 
analysis of discrimination on the basis of sexual orientation would apply in 
much the same way to discrimination on the basis of gender identity.” Id., 
n.62. Kavanaugh never mentions transgender individuals anywhere in his 
dissent.). 
95 Grove, Which Textualism?, supra note 7.  
96 Eyer, Statutory Originalism, supra note 18. 
97 Grove, Which Textualism?, supra note 7, at 267-68. 
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textualism, “an approach that instructs interpreters to carefully parse the statutory 

language, focusing on semantic context and downplaying policy concerns or the 

practical (even monumental) consequences of the case.”98 The dissents, for their part, 

illustrate flexible textualism, “an approach that attends to text but permits interpreters 

to make sense of that text by considering policy and social context as well as practical 

consequences.”99 Grove urges judges to choose the former “relatively rule-bound 

method” as a better constraint on “judicial discretion and thus a judge’s proclivity to 

rule in favor of the wishes of the political faction that propelled her to power.”100 

Policy and Social Context 

 Alito and Kavanaugh agree with the majority opinion in at least one respect: that 

a textualist reading of Title VII requires inquiry into the meaning the words held when 

the statute was enacted. But they believe that “[t]he Court went awry in large part 

because it had an impoverished view of the relevant context for textualism.”101 

“Determined searching has not found a single dictionary from that time that defined 

‘sex’ to mean sexual orientation, gender identity, or ‘transgender status,’” writes Alito.102 

This might have been the end of the matter for the Justice; yet “textualists like Justice 

Scalia do not confine their inquiry to the scrutiny of dictionaries.”103 For his part, 

Kavanaugh faults the majority for spending too much time on the meaning of those 

individual terms (“sex,” “because of,” and “discriminate”) and not enough on the 

“ordinary meaning” of the phrases involved: “If the usual evidence indicates that a 

 
98 Id. at 267. 
99 Id. 
100 Id. at 269. 
101 Id. at 283. 
102 Bostock, 140 S. Ct. at 1756 (Alito, J., dissenting). 
103 Id. at 1766 (Alito, J., dissenting). 
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statutory phrase bears an ordinary meaning different from the literal strung-together 

definitions of the individual words in the phrase, we may not ignore or gloss over that 

discrepancy.”104 

 So where do Alito and Kavanaugh propose to get that “usual evidence” of the 

original public meaning of the words and phrases of Title VII with regard to sexual 

orientation and gender identity? From the policies, legislation, and social context of the 

time. Title VII couldn’t have meant anything good for the LGBTQ community in 1964, 

Alito points out, because “[a]ny such notion would have clashed in spectacular fashion 

with the societal norms of the day.”105 Just consider the military’s ban on homosexual 

service members;106 the fact that “homosexuality was considered a mental disorder . . . 

and worthy of punishment”;107 that applicants for federal jobs could be refused because 

of their sexual orientation, and that homosexuals were denied security clearances 

through 1991;108 and that many states refused to license homosexuals as teachers.109 

Justice Kavanaugh repeatedly110 emphasizes the distinction between the ordinary 

meaning of “sex discrimination” and “sexual orientation discrimination” in federal law, 

state law, Supreme Court precedent, statistics, history, psychology, sociology, human 

resource departments, sports leagues, political groups, advocacy groups, common 

parlance, and common sense.111 All of this “demonstrate[s] the widespread usage of the 

 
104 Id. at 1827 (Kavanaugh, J., dissenting).  
105 Id. at 1769 (Alito, J., dissenting). 
106 Id. at 1758-59 (Alito, J., dissenting). 
107 Id. at 1769. 
108 Id. at 1770. 
109 Id. 
110 Thirty-seven times. 
111 Id. at 1835-36, etc. (Kavanaugh, J., dissenting). 
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English language in the United States: Sexual orientation discrimination is distinct 

from, and not a form of, sex discrimination.”112 

Practical Consequences 

 As Grove observes, besides calling attention to the past social, linguistic, and 

political context of the statute, “flexible textualists” also tend to raise the specter of the 

future repercussions that can be expected if a statute is interpreted to include a 

previously excluded group under its protections. Justice Gorsuch expressly avoids this 

rhetorical category in his opinion, leaving for another day questions of locker rooms, 

sports teams, and even religious scruples113—and characterizing the employers’ (and 

dissents’) decision to go there as “the last line of defense for all failing statutory 

interpretation arguments: naked policy appeals.”114 Undeterred, Alito and Kavanaugh 

dive in with their respective lists of “far-reaching consequences.”115 Alito has a literal 

list: Appendix C identifies “over 100 federal statutes [which] prohibit discrimination 

because of sex,” and which are now set to topple like dominoes because of the majority’s 

interpretation of Title VII.116 “Before issuing today’s radical decision,” Alito 

remonstrates, “the Court should have given some thought to where its decision would 

lead.”117 Besides the locker rooms, “the position the Court now adopts will threaten 

freedom of religion, freedom of speech, and personal privacy and safety.”118 More 

 
112 Id. at 1830. 
113 Id. at 1753-54 (Gorsuch, J.). 
114 Id. at 1753. 
115 Id. at 1778 (Alito, J., dissenting). 
116 Id. at 1778. See also id., Appendix C, at 1791-1796. Regarding The List, 
commentators J. Remy Green and Akiva Cohen remark that “LGBTQ advocates will 
likely thank him for it later.” J. Remy Green and Akiva Cohen, Taking Stock 
of Bostock, Part 3, ARC DIGITAL (June 30, 2020). 
https://arcdigital.media/taking-stock-of-bostock-reactions-on-the-right-
af3a8e57f64. 
117 Bostock, 140 S. Ct. at 1778 (Alito, J., dissenting). 
118 Id. 
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concerned with linguistics than public policy—he invokes the phrase “ordinary 

meaning” fifty-one times, after all—Justice Kavanaugh nevertheless anticipates a 

permanent stain on the reputation of a Court that appears to have “unilaterally 

rewritten American vocabulary and American law.”119 

2. Extratextualism and “Ordinary Public Meaning”: Katie Eyer and the Dissents 
 

 In addition to providing the “but-for” formula used by the employees’ legal teams 

to cue up a textualist argument for Title VII protection, Katie Eyer’s article Statutory 

Originalism and LGBT Rights offers an incisive evaluation of a rhetorical strategy 

recently gaining favor among opponents of those same rights. Scalia’s dicta in Oncale 

may have sealed the coffin on appeals to original legislative history;120 but as LGBTQ 

individuals have made Title VII gains in the lower courts in recent years,121 “judges and 

advocates have attempted to argue that the presumed expectations of the public—that 

anti-LGBT discrimination would not be covered—should control.”122 Hence the repeated 

insistence in the dissents that, for example,  

[i]f every single living American had been surveyed in 1964, it would have been 
hard to find any who thought that discrimination because of sex meant 
discrimination because of sexual orientation—not to mention gender identity, a 
concept that was essentially unknown at the time.123 
 

As Eyer points out, there was never any need to broaden the meaning of “sex” in Title 

VII to include any of these other traits; LGBTQ advocates would still win on the literal 

reading of the text, because “it is always the case that sex plays a but-for role in the 

 
119 Id. at 1836 (Kavanaugh, J., dissenting). 
120 See Oncale, 523 U.S. at 79. 
121 Most notably in Hively v. Ivy Tech Cmty. College of Ind., 853 F.3d 339 (7th 
Cir. 2017) (en banc) and Zarda v. Altitude Express, 88 F.3d 100 (2d Cir. 
2018) (en banc). 
122 Eyer, Statutory Originalism, supra note 18, at 87. 
123 Bostock, 140 S. Ct. at 1755 (Alito, J., dissenting). 
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outcome.”124 The rhetorical decision to rely on how “the terms of the statute would have 

been understood by ordinary people at the time of enactment”125 turns out to be a “cover 

for the true argument: the public would not—regardless of the literal meaning of the 

statute’s words—have expected it to be applied in this way.”126 

 Eyer further observes that following what Kavanaugh terms “[b]edrock principles 

of statutory interpretation” in order to discern and latch onto the “ordinary meaning”127 

of a statute locks the interpreter into the social—and moral—understandings of a past 

era. And when those past understandings are brought to bear on matters of inclusion or 

exclusion in the arena of civil rights in the present, it is hardly surprising when those 

rights are found not to extend to an “unanticipated and disfavored” group.128 “Rather 

than an argument about the meaning of text,” she explains, this “original public 

meaning” approach is “ultimately an argument about the social meaning of the LGBT 

community—and what that social meaning would lead the public to conclude about the 

statute’s protections for that distinctive group, regardless of text.”129 Because “politically 

unpopular applications” will rarely correspond with what the public at the time would 

have envisioned—“and may even, in the case of rights laws, be applications that the 

public has a strong disinclination to include—an original expectations approach may 

lead to deeply pernicious results.”130 

3. Extratextualism and the Dissents: A Summary 

 
124 Eyer, Statutory Originalism, supra note 18, at 93. 
125 Bostock, 140 S. Ct. at 1766 (Alito, J., dissenting). 
126 Eyer, Statutory Originalism, supra note 18, at 93 (emphasis supplied). 
127 Bostock, 140 S. Ct. at 1834 (Kavanaugh, J., dissenting). 
128 Eyer, Statutory Originalism, supra note 18, at 98. 
129 Id. at 95 (emphasis supplied). 
130 Id. at 99. 
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Both “flexible textualism” and “original public meaning” are demonstrable 

commitments in Alito’s and Kavanaugh’s dissents. Grove and Eyer have each 

independently discerned trends in conservative judicial interpretation that strongly 

suggest a willingness among these textualists to be influenced by extratextual concerns. 

These approaches are two sides of the same coin: On the one side, political, legislative, 

and social history—combined with warnings of present-day repercussions—supply the 

real meaning of the text; on the other, the understanding of “the community at that 

time”131 secures that meaning in a particular era’s beliefs and feelings about the 

disfavored group in view. Katie Eyer sums up the inevitable result in these words: 

Because politically unpopular applications of the law will rarely be within the 
original expectations of the public, writing such applications out of the law may 
narrow the law’s protections to only those groups and contexts that command the 
widest public support, divesting the marginalized of the law’s equal regard.132 

 
Justice Gorsuch, too, picks up on the moral implications of depending on past social 

meaning when faced with unexpected applications of a civil rights law, an approach that 

he suspects “will not be deployed neutrally”: “Often lurking just behind such objections 

resides a cynicism that Congress could not possibly have meant to protect a disfavored 

group.”133 The Justice’s attention here to the moral impact of interpretive choices raises 

the stakes in this decision, and it reminds us of Bostock’s place among the family of 

 
131 Bostock, 140 S. Ct. at 1767 (Alito, J., dissenting). 
132 Eyer, Statutory Originalism, supra note 18, at 69. See also Andrew 
Koppelman, Bostock, LGBT Discrimination, and the Subtractive Moves, 105 MIN. 
L. REV. HEADNOTES 1, 29-30 (2020) (“Justice Alito’s argument, taken to its 
logical conclusion, prevents law from ever doing more than ratifying existing 
prejudices.”). 
133 Bostock, 140 S. Ct. at 1751 (Gorsuch, J.) (citing the application of the 
Americans with Disabilities Act to prisoners, and remarking that “no one 
batted an eye at its application to, say, post offices.” See Pennsylvania 
Dept. of Corrections v. Yeskey, 524 U.S. 206 (1998)). 
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cases which have extended statutory and constitutional rights to new, politically 

unpopular groups. 

Part III: Bostock Among the Protectors of Disfavored Groups 

 The text-based efficiency and tidy logic of the Bostock majority opinion contrasts 

markedly with the tone and approach of the dissents. The opinion also stands out 

among similarly momentous rights cases for its precision and immediate legal 

usefulness. A cursory sampling of other landmark decisions that extended legal 

protection to socially disfavored groups suggests that the tendency among Justices at 

these moments has long been to rely heavily on extratextual justifications for persuasive 

effectiveness. Yick Wo v. Hopkins, 134 Brown v. Board of Education,135 and Obergefell v. 

Hodges136 supply the beginning of what could be a fruitful comparative inquiry into 

rhetorical justification in civil rights cases, with which Bostock is now numbered.  

1. Extratextual Justifications in Yick Wo, Brown, and Obergefell 
 
Confirming, respectively, the right of immigrants to constitutional protections, 

the right of black schoolchildren to an equal and integrated education, and the right of 

same-sex couples to be married, these three cases represent high points on America’s 

judicial timeline. Like Bostock, each of these three decisions opened a door to new legal 

protection for a politically unpopular group. Unlike Bostock, the authors of these 

opinions justified their decisions, to a remarkable degree, by way of appeal to 

extratextual rhetorical categories. 

Yick Wo, for example, arguably the most text-based of the three, nevertheless 

expands the Court’s plain reading of the Fourteenth Amendment with a six-page 

 
134 118 U.S. 356 (1886). 
135 347 U.S. 483 (1954). 
136 576 U.S. 644 (2015). 
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panegyric to democratic values.137 “When we consider the nature and the theory of our 

institutions of government,” writes Justice Matthews, “. . . we are constrained to 

conclude that they do not mean to leave room for the play and action of purely personal 

and arbitrary power.”138 Extoling the “fundamental rights to life, liberty, and the pursuit 

of happiness,” the Justice cites “the victorious progress of the race in securing to men 

the blessings of civilization under the reign of just and equal laws”—a progress which 

has enabled the securing of constitutional rights even to Chinese citizens, under “the 

broad and benign provisions” of the Fourteenth Amendment.139 But the Justice’s lofty 

language ultimately becomes unmoored from the reality of the case at hand: ironically, 

one of the most-quoted portions of this tribute to American democratic principles—a 

pithy slogan about the right to vote—could never have applied to the Chinese national 

who brought the case.140 

It would be tempting to dismiss the philosophizing in Yick Wo as late-nineteenth-

century verbosity, more rhetorical default than conscious decision, except that Kennedy 

does much the same thing in Obergefell over a century later.141 His persuasive strategies 

are derived less from democratic concerns—although he does not shirk paying tribute to 

“a Nation where new dimensions of freedom become apparent to new generations”142—

than from history, policy, social and religious values, and the individual psychological 

costs of excluding same-sex couples from the “transcendent purposes of marriage.”143 

 
137 Yick Wo, 118 U.S. at 369-374. 
138 Id. at 369-70. 
139 Id. at 370, 373. 
140 From 1964-2018, Yick Wo was cited or quoted in fifteen opinions for 
Matthews’s memorable aphorism that suffrage is “a fundamental political 
right, because preservative of all rights.” Id. at 370. Yick Wo himself, of 
course, was never enfranchised. 
141 Obergefell, 576 U.S. 644 (2015). 
142 Id. at 660. 
143 Id. at 670. 
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Tracing the story of marriage in “the annals of human history” “[f]rom their beginning 

to their most recent page,”144 Kennedy builds his case for the inherent importance of 

extending this fundamental right to everyone. “Since the dawn of history, marriage has 

transformed strangers into relatives, binding families and societies together,” he 

writes;145 thus, the “denial to same-sex couples of the right to marry works a grave and 

continuous harm.”146 No doubt sensing the inevitable tide of opposition to this decision 

by “reasonable and sincere people” whose moral sensibilities preclude the very idea of 

same-sex marriage,147 Kennedy amasses nearly every conceivable rhetorical strategy to 

bolster this holding. 

  The most modest of the three for mere word count, Chief Justice Warren’s 

opinion in Brown devotes a significant proportion of its lines to the history of public 

schooling in America and to the psychological impact of “separate but [not at all] equal” 

instructional settings on black schoolchildren.148 Warren surveys what was then known 

about black children’s education at the time of Reconstruction to justify his conclusion 

that “we cannot turn the clock back to 1868 when the [Fourteenth] Amendment was 

adopted, or even to 1896 when Plessy v. Ferguson was written” to determine how the 

Amendment ought to apply to segregated schools.149 “Education of Negroes was almost 

nonexistent, and practically all of the race were illiterate,” he concedes.150 Looking 

backward in time—as the parties in the relevant cases had been instructed to do for 

reargument—was confirmed as a fruitless and inconclusive exercise for determining the 

 
144 Id. at 656. 
145 Id. at 657. 
146 Id. at 675. 
147 Id. at 657. 
148 Brown, 347 U.S. 483 (1954). 
149 Id. at 492. 
150 Id. at 490. 
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equal protection issue in 1954.151 The only way forward appeared to be an examination 

of “the effect of segregation itself on public education” in the present.152 

In fact, the famous holding that “[s]eparate educational facilities are inherently 

unequal” is chiefly justified in this opinion by description of the “detrimental effect” of 

present-day segregated schooling on black students.153 “To separate them from others of 

similar age and qualifications solely because of their race generates a feeling of 

inferiority as to their status in the community that may affect their hearts and minds in 

a way unlikely ever to be undone,” Warren concludes.154 True as this observation is, it is 

not nearly a full-throated establishment of the “equality regime” that black citizens 

sought in 1954, instead limiting equality rights to a narrow field and basing them 

primarily on psychological, not legal, necessity.155 Indeed, the Court’s reliance on 

psychological categories to justify the outcome in Brown was immediately appropriated 

by the proponents of segregation as an excuse for the South’s emotional reluctance to 

comply promptly with the decision.156 The rhetorical building blocks of Brown thus shy 

 
151 Id. at 489 (“This discussion and our own investigation convince us that, 
although these sources cast some light, it is not enough to resolve the 
problem with which we are faced. At best, they are inconclusive.”). See also 
RICHARD KLUGER, SIMPLE JUSTICE: THE HISTORY OF BROWN V. BOARD OF EDUCATION AND BLACK 
AMERICA’S STRUGGLE FOR EQUALITY 619, 620-659 (rev. ed. 2004) (detailing the 
questions posed by the Justices for reargument and the research undertaken by 
both legal teams). 
152 Brown, 347 U.S. at 492. 
153 Id. at 494. 
154 Id. See also note 11 of the opinion (citing without comment the published 
work of black sociologist Kenneth Clark—proponent of the famous black/white 
doll experiment—as support for the contention that “[w]hatever may have been 
the extent of psychological knowledge at the time of Plessy v. Ferguson, this 
finding is amply supported by modern authority.”). See generally KLUGER, SIMPLE 
JUSTICE for a thorough narrative of Clark’s involvement in the case. 
155 See Katie Eyer, Brown, Not Loving: Obergefell and the Unfinished Business 
of Formal Equality, 125 YALE L.J.F. 1, 3-4 (2015) (identifying this decision 
as “one extending equality rights to African Americans only within the 
context of education (as opposed to within all areas of the law) by virtue of 
education’s singular contemporary significance”). 
156 See, e.g., KLUGER, SIMPLE JUSTICE 726, 737 (“And so long as the Court was so 
concerned with the psyche, it had best consider also the state of mind of 
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away from the force of its own declaration that segregation [in schools] is inherently a 

violation of the Fourteenth Amendment. 

 Returning to Bostock after examining these weighty, often wordy cases reinforces 

what a trim vessel Gorsuch’s opinion is. The Justice has concentrated his energies on his 

three chosen rhetorical strategies—plain text, specifically relevant precedent, and logical 

arguments—with little attention to spare for political philosophy, psychological 

repercussions, or social history. His selectivity leaves few options for the future writer 

who might wish to take a memorable phrase out of context for decorative support. Such 

generalizable statements are rare in this opinion, and they always serve to facilitate 

connections between discrete points in the Justice’s argument. In contrast, the lengthy 

extratextual supports used in our small sampling of notable civil rights cases offer more 

verbiage than is strictly needful for advancing the opinions’ logical and legal 

foundations—suggesting a reluctance on the Court’s part to speak more plainly about 

their culturally unpopular conclusions. 

2. Extratextual Justifications and Legal Usefulness 

The rhetorical choices of opinion-writers matter when the Court is extending 

rights to new groups of politically disfavored people. “[T]here are reasons to believe that 

. . . doctrinal uncertainty, in both the constitutional and statutory domains, has real 

costs,” writes Katie Eyer.157 Some verbal fortresses are more assailable than others. 

 
white Virginians who ‘feel a sense of bewilderment that the traditions and 
systems that have operated with judicial approval since 1870, and, in fact, 
since 1619, can be so readily swept away’”; “Florida told the Court that in 
its decision the previous year it had basically accepted the African American 
contention that psychological and sociological reasons conspired to make 
segregation damaging. Now the court ought to consider such factors as they 
affected the white population and provide a grace period for transition to 
unsegregated schools.”). 
157 Eyer, Brown, Not Loving, supra note 155 at 2. 
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While the most memorable lines of Yick Wo, Brown, and Obergefell may have provided 

later writers with the apt phrasing they needed to enhance a wide variety of decisions, 

these three opinions’ excurses into philosophy, history, psychology, and policy distract 

from—and arguably water down—the main purpose of their respective holdings: to 

formally offer to a new group of people the protection of this country’s laws. 

Encumbered by these extra matters, the force of these decisions for these vulnerable 

groups—and their later legal usefulness for others seeking similar protections—are 

significantly diminished. 

For example, Yick Wo, now popularly remembered as a prescient champion for 

civil rights,158 did little at the time to ameliorate the experience of the Chinese living in 

America.159 Followed within three years by the Chinese Exclusion Acts,160 Justice 

Matthews’s high-minded democratic principles had less impact on the legally 

entrenched racial animus in the country than on the application of economic due 

process rights to non-black—read, white—citizens.161 Corporations having been 

 
158 See Thomas W. Joo, New “Conspiracy Theory” of the Fourteenth Amendment: 
Nineteenth Century Chinese Civil Rights Cases and the Development of 
Substantive Due Process Jurisprudence, 29 U.S.F. L. REV. 353, 388 (1995) 
(“Yick Wo is generally cited for the proposition that even facially neutral 
legislation violates equal protection if it is a mere pretext for invidious 
discrimination. This anachronistic impression results when the opinion is 
seen in hindsight through the prism of the intervening civil rights 
revolution.”). 
159 See id. at 361-63 (“The anachronistic reading of Yick Wo as a harbinger of 
the civil rights movement threatens to obscure from the American conscience a 
long and ugly era of racial hatred. The legal discrimination produced by this 
hatred was tempered only by self-interest and not a desire for brotherhood.” 
Id. at 355.). 
160 Thomas W. Joo, Yick Wo Re-Revisited: Nonblack Nonwhites and Fourteenth 
Amendment History, 2008 U. ILL. L. REV. 1427, 1439 (2008) (“The number of 
Chinese immigrants who could enjoy economic rights was limited and continued 
to dwindle due to the Chinese Exclusion Acts, which the Supreme Court upheld 
just three years after Yick Wo.”). 
161 See, e.g., Joo, “Conspiracy Theory”, supra note 179, at 356 (“[T]he Yick Wo 
line of cases constitutes the missing link between The Slaughter-House Cases 
and Lochner. By dealing with economic rights in the context of racial 
discrimination, they formed a bridge between the exclusively race-based 
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designated “persons” by the Court in 1888,162 Yick Wo became a convenient stepping 

stone to “a new interpretation of the Fourteenth Amendment that was not based on 

black rights.”163 The decision’s significance for the due process and equal protection 

rights of immigrant “persons” was only occasionally invoked over the century that 

followed; it would be nearly one hundred years before the Court significantly mined the 

part of the opinion that truly mattered to the most vulnerable within the immigrant 

population, applying it even to undocumented noncitizens in 1982.164  

Similarly, for all the deserved approbation of Brown v. Board of Education, its 

“unsettled posture vis-à-vis formal equality” had real costs:165 As Katie Eyer explains, 

“Brown’s reasoning—focusing on the importance of education, and the harm to 

minority children—could be, and often was, understood in its immediate aftermath in 

much more limited terms.”166 In an article comparing the outcome of Brown with that of 

Loving v. Virginia,167 Eyer contrasts the rhetorical approaches and legal efficacy of the 

two decisions, identifying Loving, not Brown, as “the endpoint of a process of 

institutionalization of formal racial equity norms; as the last piece of a legal regime 

protecting against invidious racial classifications, in most public and private 

domains.”168 Historian Richard Kluger likewise notes the “loss of persuasiveness and 

 
approach of Slaughter-House and the exclusively economics-rights-based 
approach of Lochner.”). 
162 See Pembina Consolidated Silver Mining Co. v. Pennsylvania, 125 U.S. 181, 
189 (1888) (formally affirming that “[u]nder the designation of person there 
is no doubt that a private corporation is included”). 
163 Joo, Yick Wo Re-Revisited, supra note 160, at 1432. 
164 See Plyler v. Doe, 457 U.S. 202 (1982) (holding that the protections of the 
Fourteenth Amendment extended even to the children of undocumented 
immigrants, who sought public school education in the United States).  
165 See Eyer, Brown, Not Loving, supra note 155, at 2. 
166 Id. at 3-4.  
167 388 U.S. 1 (1967). 
168 Eyer, Brown, Not Loving, supra note 155, at 5. 
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judicial authority” that resulted from the rhetorical choices made by Chief Justice 

Warren in his opinion: for its brevity and readability, the Court traded a stronger set of 

“building blocks” that might have provided a firmer legal assault on state-imposed racial 

discrimination.169 

Most recently, and most relevant for the LGBTQ community, Obergefell also fell 

short of providing a sturdy doctrinal framework for the protection of these individuals. 

Writing before the Court’s decision was published in 2015, Eyer predicted that “to the 

extent that Obergefell follows the trajectory of prior case law, the Court seems likely to 

frame its holding in opaque terms; terms that fail to clearly implement a legal regime of 

formal equality for the LGB community.”170 Five years later, when the Bostock decision 

was released, Chase Strangio immediately seized on its rhetorical difference from 

Obergefell and the implications of that difference for future legal advocacy: “We have no 

equality norms in Obergefell. . . . [Y]ou can write about dignity all you want, but how do 

you cite that in . . . your lower court briefing?” 171 In sharp contrast, Gorsuch’s 

rhetorically streamlined opinion was, to Strangio, “everything that we wanted. It’s a per 

se rule, it protects everyone, it has really good language that we can use in other 

contexts, and it’s just completely unequivocal in ways that will help across federal 

law.”172  

 
169 RICHARD KLUGER, SIMPLE JUSTICE at 714-715. In his discussion of the 
“contentions” that Kluger believes the Court failed to make in Brown, he 
observes that in Yick Wo v. Hopkins “[h]ere was a famous precedent that 
antedated and yet exactly anticipated the Plessy doctrine, and was available 
to doom it [but was ultimately overlooked in Brown].” Indeed, both before and 
after Brown, advocates—and sometimes Supreme Court Justices—leaned on Yick Wo 
for this very purpose. See, inter alia, McLaughlin v. Florida, 379 U.S. 184 
(1964) (citing and quoting Yick Wo in prohibiting the state from enforcing a 
statute forbidding the cohabitation of interracial couples). 
170 Eyer, Brown, Not Loving, supra note 155, at 2. 
171 Strangio, STRICT SCRUTINY (June 22, 2020), supra note 5, at 18:40. 
172 Strangio, in Picardi, Interview with Strangio, supra note 19. 
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 While the comparisons discussed in this section are too few to be definitive, it 

appears that Bostock may stand out among rights cases in its legal usefulness, a direct 

result of Gorsuch’s rhetorical choices. A more thoroughgoing examination of such 

decisions may reveal others where Justices’ justifications secure individual rights with 

similar firmness.173 It is enough for our purposes here to note that Justices’ rhetorical 

decisions have a pragmatic impact on the legal usefulness of their dispositions. That 

these rhetorical choices are ultimately moral ones as well will be the subject of our final 

section. 

VI. Conclusion: The Political Morality of Judicial Rhetoric 

 Toward the end of their dissents, both Kavanaugh and Alito suddenly seem to 

recall that this decision has implications for real people. “[I]t is important to 

acknowledge the important victory achieved today by gay and lesbian Americans,” 

writes Kavanaugh.174 He characterizes these advocates as “exhibit[ing] extraordinary 

vision, tenacity, and grit,” and urges them to “take pride in today’s result.”175 Less 

effusively, Alito simply remarks in closing that “[t]oday, many Americans know 

individuals who are gay, lesbian, or transgender and want them to be treated with the 

dignity, consideration, and fairness that everyone deserves.”176 Consciously or not, both 

Justices have invoked moral categories with reference to this Title VII decision: victory 

in the struggle for individual rights; dignity, consideration, and fairness. And yet their 

own rhetorical commitments would have cemented the exact opposite result, locking the 

 
173 Such as, perhaps, Loving, 388 U.S. 1. 
174 Bostock, 140 S. Ct. at 1837 (Kavanaugh, J., dissenting). Note that even in 
making this concession in his conclusion, Justice Kavanaugh omits transgender 
individuals from his belated praise. 
175 Id.  
176 Id. at 1783-84 (Alito, J., dissenting). 
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meaning of Title VII’s words in the shortsighted “ordinary public meaning”—or rather, 

prejudice—of an earlier era.177 

 For all his logical precision in this opinion, Justice Gorsuch is not unaware of the 

moral dimensions of a decision to “apply[] protective laws to groups that were politically 

unpopular at the time of the law’s passage.”178 To the charge that the Bostock holding 

“updates” Title VII to reflect the political values of a new generation, Gorsuch counters 

with the observation—supported by precedential receipts—that “many now-obvious 

applications [of this same statute] met with heated opposition early on, even among 

those tasked with enforcing the law.”179 And in response to the employers’ insistence 

that “‘no one’ in 1964 or for some time after would have anticipated today’s result,”180 

Gorsuch neatly parries with a brief history of LGBTQ advocacy from the time of Title 

VII’s passage to the present.181 “How many people,” Gorsuch writes, “have to foresee the 

application for it to qualify as ‘expected’?”182 

Do we look only at the moment the statute was enacted, or do we allow some time 
for the implications of the new statute to be worked out? . . . How do we account 
for those who change their minds over time, after learning new facts or hearing 
new argument?183 
 

 
177 Justice Taney, it should be remembered, found the ordinary public meaning 
of the Declaration of Independence to comfortably exclude the descendants of 
African slaves from its otherwise plain text. See Dred Scott v. Sandford, 60 
U.S. (19 How.) 393, 409-410 (1857), superseded by constitutional amendment, 
U.S. CONST. amend. XIV. 
178 Bostock, 140 S. Ct. at 1751 (Gorsuch, J.). 
179 Id. at 1752. 
180 Id. at 1750. 
181 Id. at 1750-51. 
182 Id. 
183 Id. 
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Identifying this passage as “a really sweet moment in the opinion for me,” Chase 

Strangio observes that “it is a real challenge to this idea that—for trans people in 

particular—we didn’t exist before.”184 

Ultimately, “the employers’ logic impermissibly seeks to displace the plain 

meaning of the law in favor of something lying beyond it”—namely, the entrenched 

moral commitments of a previous age.185 Gorsuch elaborates:  

But to refuse enforcement just because of that, because the parties before us 
happened to be unpopular at the time of the law’s passage, would not only 
require us to abandon our role as interpreters of statutes; it would tilt the scales 
of justice in favor of the strong or popular and neglect the promise that all 
persons are entitled to the benefit of the law’s terms.186 

 
What Gorsuch invokes here is a kind of political morality, understood as the 

responsibility of the polis, or the state, to all persons within its reach. Contrary to Alito’s 

perhaps unintentionally careless wording, it’s not merely the case that “many Americans 

know” LGBTQ individuals187: many Americans are lesbian, gay, bisexual, transgender, 

or queer. Again, in Gorsuch’s words, “Only the written word is the law, and all persons 

are entitled to its benefit”—even those persons whom the drafters and earlier 

interpreters of that law would have excluded.188 And through the principled application 

of textual analysis, precedent, and logic, Gorsuch firmly extends to the LGBTQ 

community the majority’s application of a clearly written, broadly worded statutory 

protection against “discrimination because of . . . sex” in their employment. 

 
184 Strangio, STRICT SCRUTINY (June 22, 2020), supra note 5, at 33:30. 
185 Bostock, 140 S. Ct. at 1750. 
186 Id. at 1751 (emphasis supplied). 
187 Id. at 1783-84 (Alito, J., dissenting). 
188 Id. at 1737 (Gorsuch, J.) (emphasis supplied). 


