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Question(s) Presented: Does the CSPA grant a remedy to all alien children, previously beneficiaries, who have 

aged out of eligibility before the sponsoring petition for a visa is granted? 

 

Holdings: 9th Circuit judgment reversed and remanded: the statute was, indeed, ambiguous, so under Chevron 

the court ought to have deferred to the DHS interpretation. 

 

Rationale: 

• BIA was reasonable in its interpretation (limiting 1153(h)(3) to just those aged-out aliens whose 

petitioners did not change – so not the derivatives of grandparents or aunts/uncles, but the primary 

beneficiaries of petitioners) 

• The ambiguity stems from the statute’s neglecting to include the possibility that a NEW petition with a 

NEW petitioner should be filed before getting the OLD priority date: since there’s no mention of this, 

they think “automatic conversion” will more smoothly happen if there isn’t an administrative hitch like 

a new petition and a new sponsor. 

• IOW, “automatic conversion” can only happen for those who were primary beneficiaries and then aged 

out. It can’t happen for those who were derivative beneficiaries, because their relationship to the 

original petitioner was as grandchild or niece/nephew. 

• The problem with switching to a new petition AND a new petitioner is that now you have to vet the 

new petitioner, especially if the conversion happens “automatically” upon receipt of visa number. 

• Or if you made the “automatic conversion” contingent upon the alien’s parent becoming LPR (after 

immigrating and passing inspection), you’d add layers of bureaucracy and delay that were not 

contemplated in the statute. 

 

Facts: 

• Respondents in this case had been primary beneficiaries of family visa petitions with derivative 

children. The children aged out, and the parents got LPR status and filed for F2B petitions for their >21 

sons and daughters The DHS gave their children a current priority date, not the priority date of the 

original petition, reasoning that these now-adult children shouldn’t “leapfrog” in line ahead of others 

waiting for visas. 
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History, Prior Appeals & Trial Court Input: 

• BIA: Defer to DHS because statute is ambiguous. CSPA only applies to previous principal beneficiaries, 

not derivatives. 

• District Court: BIA is right. 

• 9th Circuit panel: BIA is right. 

• 9th Circuit en banc: 6-5, BIA is wrong; statute is clear. 

 

Appeals to Statute & Precedent: 

• 1151(f)(1): sponsored by a citizen, alien’s age remains what it was when original petition filed. 

• Matter of Wang (BIA 2009): Wang was principal beneficiary of F4 petition filed by sister in 1992. He 

had a young daughter, but by the time he got his visa she was 22. He came to the US and got LPR 

status, then applied for F2B petition for daughter. She was given priority date of new petition, not the 

old one. He appealed. BIA said 1153(h)(3) was ambiguous, so relied on historical interp of “automatic 

conversion” (i.e., only when petitioner was the same). 

 

Dicta: 

• In obtaining visas and being admitted, “a derivative’s fate is tied to the principal’s.” (6) 

• “All of this takes time—and often a lot of it. At the front end, many months may go by before USCIS 

approves the initial sponsoring petition. On the back end, several additional months may elapse while 

a consular official considers the alien’s visa application and schedules an interview. And the middle is 

the worst. After a sponsoring petition is approved but before a visa application can be filed, a family-

sponsored immigrant may stand in line for years—or even decades—just waiting for an immigrant visa 

to become available.” (7) 

• “The section [1151(f)(1)] thus halts the flow of time for that group of would-be immigrants: If an alien 

was young when a U.S. citizen sponsored his entry, then Peter Pan-like, he remains young throughout 

the immigration process.” (8) 

• “A different scheme—and one not nearly so limpid—applies to the offspring of LPRs and aliens who 

initially qualified as either principal beneficiaries of F2A petitions or derivative beneficiaries of any kind 

of family preference petition.” (8) 

• Of the three paragraphs of 1153(h): “The first two are complex but, with some perseverance, 

comprehensible. The third—the key provision here—is through and through perplexing.” (8) 

o “The full text of these three paragraphs, for the masochists among this opinion’s readers, is as 

follows…” (8n8) 

• “And Section 1153(h)(3) does not speak unambiguously to the issue here—or more precisely put, it 

addresses that issue in divergent ways. We might call the provision Janus-faced. Its first half looks in 

one direction, toward the sweeping relief the respondents propose, which would reach every aged-out 

beneficiary of a family preference petition. But as the BIA recognized, and we will further explain, the 

section’s second half looks another way, toward a remedy that can apply to only a subset of those 

beneficiaries—and one not including the respondents’ offspring. The two faces of the statute do not 
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easily cohere with each other. Read either most naturally, and the other appears to mean not what it 

says.” (14) 

 

Concurrence/Dissent: 

• Roberts (w/Scalia), Concurring: I like your result, but you’re totally wrong that Congress made a 

statute that is internally contradictory. “Direct conflict is not ambiguity, and the resolution of such a 

conflict is not statutory construction but legislative choice. Chevron is not a license for an agency to 

repair a statute that does not make sense.” (2) 

• Alito, Dissenting: I agree with the CJ that the clauses are not mutually contradictory. But I think the 

plurality got the call wrong. Anybody whose petition can be converted into an appropriate category is 

entitled to the relief of the retention of the original priority date. “Automatically” doesn’t have to 

mean “immediately”; it can also mean “inexorably.” So even if people have to wait till their parent gets 

LPR status, once there’s an appropriate conversion category their own status should convert 

“automatically.” 

• Sotomayor (w/ Breyer & Thomas, except as to Fn3), Dissenting: You guys all agree that the first clause 

of 1153(h)(3) is meant for everybody, but the plurality says that it’s okay that the BIA then chose to 

interpret the second clause narrowly, because you have decided that “automatic conversion” can only 

happen for a subset of the aged-out aliens. Also, you’re jumping to conclusions about the ambiguity—

“We do not lightly presume that Congress has legislated in self-contradicting terms” (7). 

o “The fact that a statute may require an agency to process a form is no reason to disregard a 

coherent reading of a statute in favor of a self-contradictory one.” (17n7) 

 

Commentary: 

• After listing all of the F categories, Kagan helpfully writes: “(A word to the wise: Dog-ear this page for 

easy reference, because these categories crop up regularly throughout this opinion.)”  

• After bringing up the complexity of immigration law and how Chevron is especially appropriate in such 

cases, Kagan comments, “(Those hardy readers who have made it this far will surely agree with the 

‘complexity’ point.)” (13f.) 


