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Question(s) Presented: Is refoulement by U.S. government of Haitian refugees intercepted on the high seas 

legal under the INA and the UN Protocol Relating to the Status of Refugees? 

 

Holdings: Neither the INA nor the UN Protocol (Article 33) prohibit the action taken by the Coast Guard to 

forcibly return Haitian refugees to their country. 

 

Rationale: Plain reading of both texts, not to mention legislative and convention history, shows that the statute 

and article were never meant to apply to people located physically outside (or not right at) U.S. borders seeking 

entry. Therefore, the President has the prerogative to order the Coast Guard to forcibly repatriate fleeing 

passengers from Haiti. 

 

Facts: In the aftermath of a coup in Haiti in 1991, pro-democracy activists and economic migrants embarked 

for Florida. The vast influx of refugees prompted presidential action, including housing intercepted passengers 

at Guantanamo Bay naval base and then turning boats away when they were encountered on the high seas. This 

suit challenges the U.S. Government’s legal right of refoulement when political refugees are involved. 

 

Legal History, Prior Appeals & Trial Court Input: 

• E.D.N.Y.: Decision by Judge Johnson on technical grounds against refugees (but excoriating 

government) 

• 2nd Circuit: Reversed District Court. This caused a circuit split between 2nd and 11th Circuits. 

• SCOTUS granted Certiorari in 1992. 

• See Storming the Court for more about the Yale students and prof/attorney Harold Koh who brought the 

case and saw it through. 

 

Attorneys’ Arguments: 

• For Respondents (refugees): plain reading of “any alien” and “return” apply also to people not within 

the U.S. who seek asylum. Statute prohibits “deport or return,” which means the physical act of forcible 

repatriation is contemplated here (and this could occur even outside territorial bounds). 

• For Petitioners (government): Whole meaning of statute is that it applies only to people already within 

U.S., so it doesn’t affect Coast Guard out in international waters. Legislative history supports this 

reading. 
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Appeals to Statute & Precedent: 

• INA § 243(h)(1) (1952): Refoulement prohibited if proof is made that it is more likely than not that 

applicant will be persecuted on account of one of the protected grounds. (Not necessarily needing to be 

in the U.S. when this applies.) 8 U.S.C. § 1253(h)(1) (1988) [N.B.: this section was removed in 1996 

with new Act. It’s only available in the footnotes anymore.] 

• Article 33 of UN Protocol Relating to the Status of Refugees: Refoulement prohibited for all 

refugees, regardless of where they are encountered. 

• Haitian Refugee Center, Inc. v. Baker, 949 F.2d 1109 (CA11 1991) (per curiam): reversed District 

Court’s grant of temporary relief that precluded repatriations of Haitians, despite allegations that 

adequate protections for the refugees were absent. (Cert. denied at SCOTUS.) 

• Haitian Refugee Center, Inc. v. McNary, 969 F.2d 1350 (CA2 1992): Yale team won reversal of TRO 

denied by District Court, enjoining implementation of EO re. repatriation on high seas. The relevant 

INA statute does not bar protections for those physically outside the U.S. whom the government 

repatriates without due process. 

• Argentine Republic v. Amerada Hess Shipping Corp., 488 U.S. 428, 440 (1989): “When it desires to do 

so, Congress knows how to place the high seas within the jurisdictional reach of a statute.” 

• Leng May Ma v. Barber, 357 U.S. 185, 186 (1958): asylum applicant paroled into the U.S. is not 

“within the U.S.” for purposes of § 243(h). (Legal fiction) 

 

Relevant U.S. History: 

• HIV/AIDS became a serious problem in Haiti and led to immigration restrictions. 

• 1980: Refugee Act Corrected a problem produced by the legal fiction that asylum applicants paroled 

into the U.S. are not technically “in the U.S.” for purposes of § 243(h)(1); removed “within the U.S.” so 

these people could be included also for “deportation or return.” 

• 1981: US/Haiti agreement authorizing Coast Guard to intercept immigrant vessels and repatriate the 

passengers after screening them for refugee status. Reagan issued proclamation suspending the entry of 

undocumented aliens from the high seas and instructing Coast Guard to return them (with exceptions for 

refugees). 

• 1980s: Coast Guard intercepted and screened out 25K would-be Haitian refugees. 

• 1991 Jean Bertrand Aristide: First democratically elected president of Haiti. 

• 1991 Coup in Haiti displaced Aristide; supporters were persecuted and fled country by boat. Many who 

were intercepted by Coast Guard cutters were housed at Guantanamo Bay. Here they were tested for 

HIV and given dubious credible fear interviews with no access to counsel. U.S. imposed economic 

sanctions, which made conditions in Haiti worse. The base at Guantanamo quickly filled up. 

• 1991-92 Yale law students and Prof. Harold Koh brought suit in E.D.N.Y. for access to counsel for the 

refugees housed at Guantanamo. 

• May 1992 Bush era decision to turn refugees away while they were outside U.S. territorial waters was 

challenged by Yale group. 

• 1993 Clinton perpetuated Bush’s policy of refoulement via Coast Guard. This is the case that went to 

the Supreme Court. 
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Discussion: 

• “The INA offers these statutory protections [for hearings] only to aliens who reside in or have arrived at 

the border of the United States. For 12 years, in one form or another, the interdiction program 

challenged here has prevented Haitians such as respondents from reaching our shores and invoking those 

protections.” 160 

• “With both the facilities at Guantanamo and available Coast Guard cutters saturated, and with the 

number of Haitian emigrants in unseaworthy craft increasing (many had drowned as they attempted the 

trip to Florida), the Government could no longer both protect our borders and offer the Haitians even a 

modified screening process.” 163 

• President Bush’s policy of repatriation stemmed the immigration flood, protected diplomatic efforts to 

restore democracy in Haiti, and kept people from going to sea in rickety boats, at the cost of screening 

any of the intercepted refugees for true political asylum claims. 

• 2nd Circuit decision below found that the plain language in INA § 243(h)(1) allowed for these 

protections to apply to petitioners for asylum encountered by U.S. government officials while physically 

outside the territorial U.S.—and yes, this applies to the President’s EOs, too. 

• “Both parties agree that the plain language of § 243(h)(1) is dispositive.” 170 

o “Respondents emphasize the words ‘any alien’ and ‘return’; neither term is limited to aliens 

within the U.S.” 170 

• “We cannot say that the interdiction program created by the President, which the Coast Guard was 

ordered to enforce, usurped authority that Congress had delegated to, or implicated responsibilities that 

it had imposed on, the Attorney General alone.” 172 (therefore text of INA, which refers only to the 

A.G., only has to do with the A.G.’s duties.) 

• “Since there is no provision in the statute for the conduct of such proceedings outside the United States, 

and since Part V and other provisions of the INA obviously contemplate that such proceedings would be 

held in the country, we cannot reasonably construe § 243(h) to limit the A.G.’s actions in geographic 

areas where she has not been authorized to conduct such proceedings. Part V of the INA contains no 

reference to a possible extraterritorial application.” 173 

• “Even if Part V of the Act were not limited to strictly domestic procedures, the presumption that Acts of 

Congress do not ordinarily apply outside our borders would support an interpretation of § 243(h) as 

applying only within United States territory.” 173 

• Statute says “deport or return” to cover what happens in both deportation and exclusion proceedings.  

• Re. legislative history and the application of the statute outside the territorial U.S.: “Not a scintilla of 

evidence of such an intent can be found in the legislative history.” 176 

• Re. U.N. Protocol Article 33: “It offered no such protection to any alien who was beyond the territorial 

waters of the U.S., though, and we would not expect the Government to assume a burden as to those 

aliens without some acknowledgement of its dramatically broadened scope.” 177 

• Article 33: “return (refouler)” = different than its ordinary meaning: here we take it to mean turning 

someone away at the border and repatriating them against their will. (Supported by history of 

convention negotiations, or at least one guy’s statement, see dissent.) 

 

Commentary: 

• Stevens refers to A.G. with female personal pronouns: Janet Reno had recently been appointed by 

Clinton as the first female A.G.! 
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Dissent: Blackmun 

• “Today’s majority nevertheless decides that the forced repatriation of the Haitian refugees is perfectly 

legal, because the word ‘return’ does not mean return, . . . because the opposite of ‘within the United 

States’ is not outside the United States, . . . and because the official charged with controlling 

immigration has no role in enforcing an order to control immigration.” 188-89 

• “What is extraordinary in this case is that the Executive, in disregard of the law, would take to the seas 

to intercept fleeing refugees and force them back to their persecutors—and the Court would strain to 

sanction that conduct.” 189 

• “The terms are unambiguous. Vulnerable refugees shall not be returned. The language is clear, and the 

command is straightforward; that should be the end of the inquiry.” 190 

• The majority is interpreting the word “refouler” according to American definitions of “deportation and 

exclusion.” 191 But even the French newspapers use the word “refouler” to describe what is happening 

on the high seas. 

• “I am at a loss to find the narrow notion of ‘exclusion at a border’ in broad terms like ‘repulse,’ ‘repel,’ 

and ‘drive back.’” 192 

• Also, “the isolated statement of a delegate to a convention cannot alter the plain meaning of the treaty 

itself.” 194 

• “In sum, the fragments of negotiating history upon which the majority relies are not entitled to 

deference, were never voted on or adopted, probably represent a minority view, and in any event do not 

address the issue in this case.” 198 (So they don’t provide overwhelming evidence that “refoulement” 

DOESN’T mean what it says.) 

• INA is equally unambiguous. Not buying the Leng May Ma argument (legal fiction of entry without 

being in the U.S. for paroled asylum seeker). The deletion of the words “within the U.S.” from the 

statute meant something: “A territorial restriction has been deliberately deleted from the statute.” 206 

• “If any canon of construction should be applied in this case, it is the well-settled rule that ‘an act of 

congress ought never to be construed to violate the law of nations if any other possible construction 

remains’. . . . The majority’s improbable construction of § 243(h), which flies in the face of the 

international obligations imposed by Article 33 of the Convention, violates that established principle.” 

207 

• “The Convention that the Refugee Act embodies was enacted largely in response to the experience 

of Jewish refugees in Europe during the period of World War II. The tragic consequences of the 

world’s indifference at that time are well known. The resulting ban on refoulement as broad as the 

humanitarian purpose that inspired it, is easily applicable here, the Court’s protestations of 

impotence and regret notwithstanding. 

“The refugees attempting to escape from Haiti do not claim a right of admission to this country. 

They do not even argue that the Government has no right to intercept their boats. They demand 

only that the United States, land of refugees and guardian of freedom, cease forcibly driving them 

back to detention, abuse, and death. That is a modest plea, vindicated by the treaty and the 

statute. We should not close our ears to it.” 207-208 

 


