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Question(s) Presented: Does respondent’s claim of ineffective assistance of counsel permit him to reopen his 

in absentia removal case long after the deadline (IOW through equitable tolling)? 

 

Holdings: No—petition denied. 

 

Rationale: While there might have been fault on the lawyer’s part, equitable tolling of the deadline would only 

be permitted if the respondent had also exercised due diligence in pursuing his case. 

 

Facts & Procedural History: Citizen of Bangladesh entered U.S. in 1993. INS discovered his paperwork was 

invalid and issued an NTA. Ordered removed in absentia in 1998 because he failed to appear. Moved to reopen 

proceedings because of exceptional circumstances (severe illness), which was granted. Failed to appear again in 

1999, another in absentia removal order. Didn’t get excused this time. Notice was purportedly sent to his 

lawyer. In 2000 he was ordered to report for removal to Bangladesh via a letter to his lawyer, but lawyer said 

he’d never seen the denial of MTR. Appeal to BIA dismissed as untimely in 2002. 2002 with new counsel tried 

a third MTR, alleging ineffective assistance of counsel and seeking AOS because now married to USC. Denied 

by IJ because >3 years since in absentia order. BIA dismissed this appeal too. 

 

Appeals to Statute & Precedent: 

• 8 U.S.C. § 1229a(c)(7)(C)(i): MTR must be filed within 90 days 

• 8 U.S.C. §1229a(b)(5)(C)(i): MTR for in absentia removal order gets 180 days; exceptional 

circumstances 

• Borges v. Gonzales, 402 F.3d 398, 406 (3d Cir. 2005): “deadline is appropriately considered as 

analogous to a statute of limitations and, thus, subject to equitable tolling.” 

• Bejar v. Ashcroft, 324 F.3d 127 (3d Cir. 2003): Removal in absentia and alleged IAC based on 

counsel’s failure to notify her of the IJ’s adverse ruling. (Not sufficiently ineffective tho bcz respondent 

had moved and didn’t give lawyer new address.) 

• INS v. Ventura, 537 U.S. 12 (2002): IJ should determine whether respondent has exercised due 

diligence (usually this sort of thing is properly remanded to the agency to decide). 

 

Discussion: 

• “Generally, a MTR must be filed within 90 days of the date of entry of a final administrative order of 

removal. . . . With respect to in absentia orders of removal, an alien has 180 days to file a motion to 
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reopen that seeks to demonstrate that the failure to appear was because of ‘exceptional circumstances.’”

 250 

• “When this petition for review was filed, courts of appeal were divided over whether the deadlines in 8 

U.S.C. § 1229a for moving to reopen in absentia orders of removal were mandatory and jurisdictional 

or, like a statute of limitations, subject to equitable tolling.” 250 (IOW, are you stuck with the deadline, 

or can it be budged because of something like IAC?) 

 

• Did lawyer really not receive the IJ’s notice about the in absentia decision, or did he deceive his client 

and the court about it? (IOW, was it Mahmood’s fault, or not?) It would be a good idea to look into 

this… 

o Unfortunately “his claims fail for lack of diligence.”  252 

 

• Diligence in IAC cases: 

o Failed to submit an affidavit 

o Lengthy time passed without any inquiry into his case 

 

 

Commentary: Note lack of reference to Lozada (BIA 1988). 


