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Question(s) Presented: Did the BIA abuse its discretion by failing to meaningfully consider new evidence in 

respondent’s motion to reopen? 

 

Holdings: Yes, BIA failed to meaningfully consider evidence and explain conclusions. Petition for review 

granted, denial of MTR vacated, remanded to BIA. 

 

Rationale: BIA only cited to 7 of the 35 exhibits submitted by Liem; did not give even a cursory review or 

description of even those seven. 

 

Facts: Indonesian citizen who is ethnically Chinese and a practicing Seventh Day Adventist experienced 

persecution based on his belonging to these groups. Came to U.S. in 1999 on visitor’s visa and overstayed. 

 

Procedural History: 

• 2003: IJ denies asylum application as untimely but grants withholding of removal. ICE appealed. 

• 200?: BIA vacated IJ’s ruling because Liem “failed to meet his burden of proof to establish that there is 

a clear probability that he would be persecuted if he returned to Indonesia.” 391 

• 200?: Filed motion to stay and motion to reopen because of continued pattern of anti-Chinese and 

anti-Christian persecution in Indonesia. BIA denied on the basis of State Dept findings of a decrease of 

discrimination against Chinese Christians in Indonesia. 

• 2018: Arrested by ICE and initiated process of removing him to Indonesia. Filed second MTR re. 

changed country conditions. BIA denied MTR without acknowledging Liem’s evidence of changed 

conditions. 

 

Attorneys’ Arguments: 

• Government: Sihotang is distinguishable because it was about Evangelical Christians who proselytized, 

and this is about Christians who practice faith privately. 

o Response: Too narrow a reading of Sihotang—it had to do with changed country conditions for 

ALL Christians. 
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Appeals to Statute & Precedent: 

• 8 U.S.C. § 1229a(c)(7): MTR must be filed within 90 days of date of entry of final order concluding 

proceeding; limited to ONE MTR. 

• 8 C.F.R. § 1003.2(c)(3)(ii): no limits if applying or reapplying for asylum or withholding of removal 

based on changed country conditions, if such evidence is material and was not available and could not 

have been discovered or presented at the previous hearing. 

• Sihotang v. Sessions, 900 f.3d 46 (1st Cir. 2018): Evangelical Christian from Indonesia filed MTR 

2006 removal proceedings, which BIA denied in a “terse one-and-a-half-page opinion.” 1st Cir granted 

petition, vacated and remanded because BIA’s consideration was superficial. 

• Jian Zhau Zheng v. A.G., 549 F.3d 260, 268 (3d Cir. 2008): the BIA has a heightened duty “to 

explicitly consider any country conditions evidence submitted by an applicant that materially bears on 

his claim.” BIA failed to address record or evidence presented. 

• Fei Yan Zhu v. A.G., 744 F.3d 268 (3d Cir. 2014): BIA could not ignore evidence favorable to 

petitioner, and must explain its consideration of the evidence. 

• Guo v. Gonzales, 463 F.3d 109 (2d Cir. 2006): BIA has duty to consider evidence of changed country 

conditions that materially bears on petitioner’s claim. 

 

Relevant Indonesian History: 

• 2008: enactment of Sharia legislation 

• 2010: prevention of Easter services by Muslim extremists and local government 

• 2011: demands from Muslims that a Christian found guilty of blasphemy be executed 

• 2014-2017: especially sharp increase in governmental and private persecution of Indonesian Christians 

 

Discussion: 

• “Even if the BIA reached the correct conclusion, its failure to explain why Liem’s evidence did not 

show materially changed conditions constituted an abuse of discretion.” 397 

• BIA basically ignored any sentence that said that tensions and persecution were growing in Indonesia. 

• “By failing to address these exhibits—let alone merely acknowledge them—the BIA contravened our 

mandate that it show that it considered the entire evidentiary record . . . and clearly did not fulfill its 

heightened duty to “consider any country conditions evidence submitted by petitioner that materially 

bears on his claim.” 400 

• “We remand for the BIA to meet its heightened duty and meaningfully consider all of the evidence, 

which may or may not yield a different result.” 401 

 

Commentary: 

• Notes that after Sihotang in 1st Circuit, BIA quietly reopened at least 8 cases for Indonesian Christians, 

citing material changes in conditions from 2004 to 2018. 

• Lists several specific news reports that might come in handy. 

 


