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Question(s) Presented:  

1. Is Homosexual Conduct law a violation of 14th Amendment Equal Protection Clause? (It “criminalizes 

sexual intimacy by same-sex couples, but not identical behavior by different-sex couples,” 564) 

2. Do these criminal convictions violate Due Process Clause? 

3. Should Bowers v. Hardwick be overruled? 

 

Holdings:  

1. Statute does not violate EPC 

2. Statute violates Due Process Clause. No rational basis for a legitimate state interest. 

3. Bowers should be overruled 

 

Rationales: 

1. “Were we to hold the statute invalid under the EPC some might question whether a prohibition would be 

valid if drawn differently, say, to prohibit the conduct both between same-sex and different-sex 

participants.”   575 

2. “The petitioners are entitled to respect for their private lives. The State cannot demean their existence or 

control their destiny by making their private sexual conduct a crime. Their right to liberty under the 

DPC gives them the full right to engage in their conduct without intervention of the government.” 

578 

3. “Bowers was not correct when it was decided, and it is not correct today. It ought not to remain binding 

precedent.”  577 

 

Facts: Police dispatched to an apartment in response to an alleged weapons disturbance. They entered 

apartment, saw two men engaged in a sexual act, and arrested them both as having violated Texas deviate 

sexual intercourse statute. 

 

Legal History, Prior Appeals & Trial Court Input: 

• County Criminal Court: rejected EPC claims; defendants fined. 

• Ct Appeals TX: rejected EPC & DPC claims, affirmed convictions under Bowers v. Hardwick. 
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Appeals to Statute & Precedent: 

• Griswold v. Connecticut, 381 U.S. 479 (1965): Right to birth control for married couples; cited re. “the 

substantive reach of liberty under the DPC” 564 

• Eisenstadt v. Baird, 450 U.S. 438 (1972): Right to birth control for unmarried couples—decided under 

EPC. “If the right of privacy means anything, it is the right of the individual, married or single, to be free 

from unwarranted governmental intrusion into matters so fundamentally affecting a person as the 

decision whether to bear or beget a child.” Eisenstadt at 453. 

• Roe v. Wade, 410 U.S. 113 (1973): “right to elect an abortion [had] real and substantial protection as an 

exercise of . . . liberty under the DPC.”  565 

• Carey v. Population Services Int’l, 431 U.S. 678 (1977): NY law forbidding sale or distribution of 

contraceptives to persons under 16 was invalidated. 

• Bowers v. Hardwick, 478 U.S. 186 (1986): difference: GA law applied to heterosexual intimacy too. 

• Planned Parenthood v. Casey, 05 U.S. 833, 850 (1992): “Our obligation is to define the liberty of all, 

not to mandate our own moral code.” Liberty protected by DPC.  573 

• Romer v. Evans, 517 U.S. 620 (1996): class-based legislation in CO struck down as violation of EPC. 

 

Relevant U.S./European History: (maybe not what the majority in Bowers made it out to be) 

• 1955: Model Penal Code: Recommended no penalty for consensual sexual acts between adults in 

private.   572 

• Dudgeon v. UK, 45 Eur. Ct. H. R. (1981) P 52: holding that N. Ireland’s laws against homosexuality 

were invalid under the European Convention on Human Rights.  573 

• 2003: now only 13 states prohibit sodomy; 4 enforce this only against homosexual conduct. 573 

 

Discussion: 

• “Liberty protects the person from unwarranted government intrusions into a dwelling or other private 

places.”  562 

• “Liberty presumes an autonomy of self that includes freedom of thought, belief, expression, and certain 

intimate conduct.”  562 

• “We conclude the case should be resolved by determining whether the petitioners were free as adults to 

engage in the private conduct in the exercise of their liberty under the Due Process Clause of the 

Fourteenth Amendment to the constitution. For this inquiry, we deem it necessary to reconsider the 

Court’s holding in Bowers.”   564 

• Griswold 

o “The Court described the protected interest as a right to privacy and [565] placed emphasis on 

the marriage relation and the protected space of the marital bedroom.” 564-65 

• Bowers 

o Re. the opening lines: “That statement, we now conclude, discloses the Court’s own failure to 

appreciate the extent of liberty at stake.”  567 

o “The statutes [involved in Bowers and here] do seek to control a personal relationship that, 

whether or not entitled to formal recognition in the law, is within the liberty of persons to choose 

without being punished as criminals.”  567 
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o “The liberty protected by the Constitution allows homosexual persons the right to make this 

choice.”  567 

• Re. history of anti-sodomy laws: 

o “To the extent that there were any prosecutions for the acts in question, 19th-century evidence 

rules imposed a burden that would make a conviction more difficult to obtain even taking into 

account the problems always inherent in prosecuting consensual acts committed in private.” 569 

o Difficult to prosecute, so rarely was it done. 

• “It was not until the 1970s that any State singled out same-sex relations for criminal prosecution, and 

only nine States have done so.”  570 (Many repealed these after Bowers.) 

• “It must be acknowledged, of course, that the Court in Bowers was making the broader point that for 

centuries there have been powerful voices to condemn homosexual conduct as immoral.”  571 

• “These considerations do not answer the question before us, however. The issue is whether the majority 

may use the power of the State to enforce these views on the whole society through operation of the 

criminal law.”   571 

• Casey: 

o “The Casey decision again confirmed [574] that our laws and tradition afford constitutional 

protection to personal decisions relating to marriage, procreation, contraception, family 

relationships, child rearing, and education.”   573-74 

o “At the heart of liberty is the right to define one’s own concept of existence, of meaning, of the 

universe, an do the mystery of human life.”  574 (quoting Casey at 851). 

• EPC v. DPC 

o “Equality of treatment and the due process right to demand respect for conduct protected 

by the substantive guarantees of liberty are linked in important respects, and a decision on the 

latter point advances both interests.”  575 

o “When homosexual conduct is made criminal by the law of the State, that declaration in and of 

itself is an invitation to subject homosexual persons to discrimination both in the public and in 

the private spheres.”   575 

o “The stigma this criminal statute imposes, moreover, is not trivial.”  575 

• Re. overruling Bowers: 

o “The holding in Bowers . . . has not induced detrimental reliance comparable to some instances 

where recognized individual rights are involved. Indeed, there has been no individual or societal 

reliance on Bowers of the sort that could counsel against overturning its holding once there are 

compelling reasons to do so.”  577 

• “Had those who drew and ratified the DPC of the 5th Am or the 14th Am known the components of 

liberty in its manifold possibilities, they might have been more specific. They did not presume [579] to 

have this insight. They knew times can blind us to certain truths and later generations can see that laws 

once thought necessary and proper in fact serve only to oppress. As the Constitution endures, persons in 

every generation can invoke its principles in their own search for greater freedom.” 578-79 

 

Concurrence: O’Connor   579-585 

• Would not overrule Bowers. Thinks this should have been an EPC decision. 

• Legit gov’t interest in promoting morality, though, so long as no group is singled out. 
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Dissent #1: Scalia (with C.J. Roberts & Thomas) 

• “the Court simply describes petitioners’ conduct as ‘an exercise of their liberty’—which it undoubtedly 

is—and proceeds to apply an unheard-of form of rational-basis review that will have far-reaching 

implications beyond this case.”  586 

• Riff on Court’s manipulative overruling of precedent that is no different from Roe when it comes down 

to that, so why don’t we overturn Roe? 586-88 

• BTW, “Countless judicial decisions and legislative enactments have relied on the ancient proposition 

that a governing majority’s belief that certain sexual behavior is ‘immoral and unacceptable’ constitutes 

a rational basis for regulation.” 589 (So, yeah, courts have relied a ton on Bowers.) 

o “What a massive disruption of the current social order, therefore, the overruling of Bowers 

entails.”  591 

• “there is no right to ‘liberty’ under the DPC, though today’s opinion repeatedly makes that claim.”  592 

• “Our opinions applying the doctrine known as ‘substantive due process’ hold that the Due Process 

Clause prohibits States from infringing fundamental liberty interests, unless the infringement is narrowly 

tailored to serve a compelling state interest.”  593 

o “All other liberty interests may be abridged or abrogated pursuant to a validly enacted state law 

if that law is rationally related to a legitimate state interest.”  593 

• “In any event, an ‘emerging awareness’ is by definition not ‘deeply rooted in this Nation’s history and 

traditions,’ as we have said ‘fundamental right’ status requires.”  598 

• “Constitutional entitlements do not spring into existence because some States choose to lessen or 

eliminate criminal sanctions on certain behavior. Much less do they spring into existence, as the Court 

seems to believe, because foreign nations decriminalize conduct.”  598 

• Today’s decision “effectively decrees the end of all morals legislation. If, as the Court asserts, the 

promotion of majoritarian sexual morality is not even a legitimate state interest, none of the above-

mentioned laws can survive rational basis review.”   599 

• “ ‘preserving the traditional institution of marriage’ [from O’Connor’s concurrence] is just a kinder way 

of describing the State’s moral disapproval of same-sex couples.”  601 

• “Today’s opinion is the product of a Court, which is the product of a law-profession culture, that has 

largely signed on to the so-called homosexual agenda, by which I mean the agenda promoted by some 

homosexual activists directed at eliminating the moral opprobrium that has traditionally attached to 

homosexual conduct.”  602 

• Mainstream = anti-homosexual culture. Our laws reflect the majoritarian morality. Leave it to the voters! 

• Obviously, this is slippery slope material—next up, gay marriage and Title VII protections!  604-605 

Dissent #2: Thomas 

• The Texas law is facially silly. “If I were a member of the Texas Legislature, I would vote to repeal it. 

Punishing someone for expressing his sexual preference through noncommercial consensual conduct 

with another adult does not appear to be a worthy way to expend valuable law enforcement resources.” 

605 

• Also, I don’t see a general right to privacy in the Constitution. 

Commentary: 

• For Lawrence = Stevens, O’Connor, Kennedy, Souter, Ginsburg, Breyer 

• For Texas = Rehnquist, Scalia, Thomas 


