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Question(s) Presented: Is discrimination based on sexual orientation a form of sex discrimination prohibited 

by Title VII? 

Holdings: WHY YES IT IS!! Reversed district court’s dismissal of Hively’s suit, remanded for further 

proceedings. 

 

Rationale: Both on the basis of comparator test and because of association theory. Also gender conformity 

discrimination. 

 

Facts: Hively is openly lesbian. Taught as a part-time, adjunct professor at Community College in 2000. 

Applied for full-time positions six times between 2009 and 2014. Filed charge with EEOC in Dec. 2013. 

 

Legal History, Prior Appeals & Trial Court Input: 

• EEOC (Dec. 2013): Pro se charge filed; received right-to-sue letter. 

• District Court: Pro se; Rule 12(b)(6) MTD granted, relying on 7th Circuit precedent. Dismissed with 

prejudice. 

• 7th Circuit Panel: Rep’d by Lambda Legal Defense & Education Fund. Affirmed. (830 F.3d 698 (7th 

Cir. 2016)) 

o “the panel correctly noted that it was bound by this court’s precedents, to which we referred 

[343] earlier. It thought that the handwriting signaling their demise might be on the wall, but it 

did not feel empowered to translate that message into a holding.” 342-43 

• 7th Circuit en banc: voted to rehear case “in light of the importance of the issue, and recognizing the 

power of the full court to overrule earlier decisions and to bring our law into conformity with the 

Supreme Court’s teachings” 343 

 

Attorneys’ Arguments: 

• Ivy Tech: 

o “Ivy Tech sets great store on the fact that Congress has frequently considered amending Title VII 

to add the words ‘sexual orientation’ to the list of prohibited characteristics, yet it has never done 

so.” 344 

• Hively: 

o Holding all things constant and changing her sex, would employee be treated in same way? 

o Association test: Loving v. Virginia—right to associate intimately with a person of the same sex 



Seventh Circuit Court 2017 Hively v. Ivy Tech Cmty. College 
  SEXUAL ORIENTATION DISCRIMINATION 

 

Appeals to Statute & Precedent: 

• [Whole dang list of 7th Circuit cases] 

• Title VII / 42 U.S.C. § 1981: employment discrimination 

• Price Waterhouse v. Hopkins, 490 U.S. 228 (1989): Sex stereotype discrimination 

• Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75 (1998): Male-on-male sexual harassment 

• Baldwin v. Foxx, EEOC Appeal (2015): Agency now says that Title VII covers sexual orientation 

discrimination. 

• Cases re. discrimination on the basis of sexual orientation (SCOTUS): 

o Romer v. Evans, 517 U.S. 620 (1996) 

o Lawrence v. Texas, 539 U.S. 558 (2003): TX criminalized sodomy 

o United States v. Windsor, 133 S. Ct. 2675 (2013): can’t exclude same-sex partner from benefits 

of spouse (Defense of Marriage Act provision) 

o Obergefell (2015) 

 

Discussion: 

• Re. 7th Circuit’s panel decision: 

o “Especially since the Supreme Court’s recognition that the Due Process and Equal Protection 

Clauses of the Constitution protect the right of same-sex couples to marry, Obergefell v. Hodges, 

135 S.Ct. 2584 (2015), bizarre results ensue from the current regime. As the panel noted, it 

creates ‘a paradoxical legal landscape in which a person can be married on Saturday and then 

fired on Monday for just that act.’ 830 F.3d at 714.”  342 

 

o Association argument: “the panel highlighted the sharp tension between a rule that fails to 

recognize that discrimination on the basis of the sex with whom a person associates is a form of 

sex discrimination, and the rule, recognized since Loving v. Virginia, 388 U.S. 1 (1967), that 

discrimination on the basis of the race with whom a person associates is a form of racial 

discrimination.”  342 

 

• “The question before us is not whether this court can, or should, ‘amend’ Title VII to add a new 

protected category to the familiar list of ‘race, color, religion, sex, or national origin.’ 42 U.S. C. § 

2000e-2(a). Obviously, that lies beyond our power. We must decide instead what it means to 

discriminate on the basis of sex, and in particular, whether actions taken on the basis of sexual 

orientation are a subset of actions taken on the basis of sex. This is a pure question of statutory 

interpretation and thus well within the judiciary’s competence.” 343 

 

• “Few people would insist that there is a need to delve into secondary sources if the statute is plain on its 

face. Even if it is not pellucid, the best source for disambiguation is the broader context of the statute 

that the legislature—in this case, Congress—passed.” 343 

o “This is uncontroversial when the reading seems consistent with the conventional wisdom about 

the reach of the law. It becomes somewhat harder to swallow if the language reveals 

suspected or actual unintended consequences. It is then that some have thought that legislative 

history should be used to block a particular reading of a statute. Legislative history, however, is 
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notoriously malleable. Even worse is the temptation to try to divine the significance of 

unsuccessful legislative efforts to change the law. . . .” 343 

o “In our view, however, it is simply too difficult to draw a reliable inference from these truncated 

legislative initiatives to rest our opinion on them. The goalposts have been moving over the 

years, as the Supreme Court has shed more light on the scope of the language that already 

is in the statute: no sex discrimination.” 344 (emphasis original) 

o “The dissent makes much of the fact that Congresses acting more than thirty years after the 

passage of Title VII made use of the term ‘sexual orientation’ to prohibit discrimination or 

violence on that basis in statutes such as the Violence Against Women Act and the federal Hate 

Crimes Act. But this gets us no closer to answering the question at hand, for Congress may 

certainly choose to use both a belt and suspenders to achieve its objectives, and the fact that 

‘sex’ and ‘sexual orientation’ discrimination may overlap in later statutes is of no help in 

determining whether sexual orientation discrimination is discrimination on the basis of sex for 

the purposes of Title VII.”  344 

 

• “Our interpretive task is guided instead by the Supreme Court’s approach in the closely related case of 

Oncale. . .” 344 [going beyond the “principal evil”] 

o “The Court could not have been clearer: the fact that the enacting Congress may not have 

anticipated a particular application of the law cannot stand in the way of the provisions of the 

law that are on the books.” 345 

o “It is therefore neither here nor there that the Congress that enacted the Civil Rights Act of 

1964 and chose to include sex as a prohibited basis for employment discrimination (no 

matter why it did so) may not have realized or understood the full scope of the words it 

chose.”  345 

 

• Comparator test: just shift sex of complainant and see if she’d be treated differently. 

o Man attracted to women > Woman attracted to women 

o Gender nonconformity claim = LGBTQ claim 

o “The employers in those cases were policing the boundaries of what jobs or behaviors they found 

acceptable for a woman (or, in some cases, for a man).” 346 

o Price Waterhouse connection 

o “a policy that discriminates on the basis of sexual orientation does not affect every woman, or 

every man, but it is based on assumptions about the proper behavior for someone of a given sex.” 

346 

o “The discriminatory behavior does not exist without taking the victim’s biological sex 

(either as observed a birth or as modified, in the case of transsexuals) into account.” 346-47 

 

• Association theory: Even the white person who suffers employment discrimination because he is in a 

forbidden racially mixed marriage can claim discrimination based on race. 

• “this court sits en banc to consider what the correct rule of law is now in light of the Supreme Court’s 

authoritative interpretations, not what someone thought it meant one, ten, or twenty years ago.” 350 

• “The logic of the Supreme Court’s decisions, as well as the common-sense reality that it is actually 

impossible to discriminate on the basis of sexual orientation without discriminating on the basis of 
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sex, persuade us that the time has come to overrule our previous cases that have endeavored to 

find and observe that line.”  351 

 

Concurrence: Posner 

• “Finally and most controversially, interpretation can mean giving a fresh meaning to a statement (which 

can be a statement found in a constitutional or statutory text)—a meaning that infuses the statement with 

vitality and significance today.”  

• “Statutes and constitutional provisions frequently are interpreted on the basis of present need and present 

understanding rather than original meaning—constitutional provisions even more frequently, [353] 

because most of them are older than most statutes.” 352-53 

• “But I need to emphasize that this third form of interpretation—call it judicial interpretive updating—

presupposes a lengthy interval between enactment and (re)interpretation. A statute when passed has an 

understood meaning; it takes years, often many years, for a shift in the political and cultural environment 

to change the understanding of the statute.” 353 

• “A diehard ‘originalist’ would argue that what was believed in 1964 defines the scope of the statute for 

as long as the statutory text remains unchanged, and therefore until changed by Congress’s amending or 

replacing the statute.” 353 

• Constitutional upgrade arguments: 

o 1st Am: speech (burning a flag!) 

o 4th Am: search (a warrant??) 

o 8th Am: what we think of as “cruel and unusual” 

o 2nd Am: militia (private gun ownership!) 

• “The compelling social interest in protecting homosexuals (male and female) from discrimination 

justifies an admittedly loose ‘interpretation’ of the word ‘sex’ in Title VII to embrace homosexuality: an 

interpretation that cannot be imputed to the framers of the statute but that we are entitled to adopt in 

light of (to quote Homes) ‘what this country has become,’ or, in Blackstonian terminology, to embrace 

as a sensible deviation from the literal or original meaning of the statutory language.” 355 

• Passage of time and changing social mores lead to this interpretation: 

o “The most tenable and straightforward ground for deciding in favor of Hively is that while in 

1964 sex discrimination meant discrimination against men or women as such and not against 

subsets of men or women such as effeminate men or mannish women, the concept of sex 

discrimination has since broadened in light of the recognition, which barely existed in 1964, that 

there are significant numbers of both men and women who have a sexual orientation that sets 

them apart from the heterosexual members of their genetic sex (male or female), and that while 

they constitute a minority their sexual orientation is not evil and does not threaten our society.” 

356 

o “We understand the words of Title VII differently not because we’re smarter than the statute’s 

framers and ratifiers but because we live in a different era, a different culture.” 357 

o “We should not leave the impression that we are merely the obedient servants of the 8th 

Congress (1963-1965), carrying out their wishes. We are not. We are taking advantage of what 

the last half century has taught.”  357 
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/Dissent: 

 

Commentary: 

 


