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Question(s) Presented:  

• Can Congress pass legislation overriding terms of past treaties? (Specifically, was the Oct. 1, 1888 act of 

congress valid?) 

 

Holdings: Yes. (Lower court decision upheld re. the Scott Act) 

 

Rationale: 

• Treaties have the same legal obligation as acts of Congress. 

• “By the constitution, laws made in pursuance thereof, and treaties made under the authority of the US, 

are both declared to be the supreme law of the land, and no paramount authority is given to one over 

the other.” 

• The judiciary doesn’t have power to review these acts of Congress re. immigration or treaties. 

• “Whatever license, therefore, Chinese laborers may have obtained, previous to the act of October 1, 

1888, to return to the US after their departure, is held at the will of the government, revocable at any 

time, at its pleasure.” 

 

Facts: 

• Chae Chan Ping had moved to SF in 1875, worked in US till 1887 and then left for a visit home. 

Obtained certificate for re-entry before leaving. But while he was on his way back to the US by 

steamship, the Scott Act became law (1888), forbidding his re-entry when he landed. He was detained 

on board by the captain. Habeas writ filed because of the detention; returned to custody after court 

determined he was not being deprived of liberty. Appealed to SCOTUS. 

• “The collector of the port refused the permit, solely on the ground that under the act of congress 

approved October 1, 1888, supplementary to the restriction acts of 1882 and 1884, the certificate had 

been annulled, and his right to land abrogated, and he had been thereby forbidden again to enter the 

United States.”  

 

Legal History, Prior Appeals & Trial Court Input: 

• “A writ was accordingly issued, and in obedience to it the body of the appellant was produced before 

the court.” 
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Appeals to Statute & Precedent: 

• The Head-Money Cases [112 U. S. 580]: “the effect of legislation upon conflicting treaty stipulations” – 

congress may pass legislation for a treaty’s enforcement, modification, or repeal. 

• Whitney v. Robertson [124 U. S. 190]: re. Congress’s legislative action to change terms of a treaty 

 

Relevant U.S. & Chinese History: 

• 1843: President wanted to establish friendly trade relations with China, and sent Caleb Cushing, “a 

gentleman of large experience in public affairs.”  

• First trade treaty with China (1844) 

• 1848: Gold Rush – “followed by a large immigration thither from all parts of the world, attracted not 

only by the hope of gain from the mines, but from the great prices paid for all kinds of labor.” 

• Gradual influx of Chinese immigrants & competition with US artisans and workers. 

• 1856: China & England at war because of treatment of English merchants living in Chinese port cities 

• 1859: new treaty negotiated with China re. U.S. merchants and treatment of Christians in China 

• Burlingame Treaty (1868): Between U. S. & China: most favored nation status. Encouraged 

immigration but not naturalization for immigrants from China (“for purposes of curiosity, of trade, or 

as permanent residents”).  

• Angell Treaty (1880): Amendment to Burlingame Treaty, suspending but not prohibiting immigration 

of laborers from China (because there was just so much). 

• Chinese Exclusion Act (1882): forbidding immigration of skilled and unskilled laborers from China. 

Didn’t apply to laborers already in the US. 

• Amendment to CEA (1884): Chinese citizens must obtain re-entry permits if they wished to return to 

the U. S. after temporarily leaving. 

• Scott Act (1888): Forbidding re-entry of Chinese immigrants to US who would not be eligible for first-

time entry under the CEA. All those certificates were now declared invalid. 

 

Dicta: 

• “Whatever modifications have since been made to these general provisions have been caused by a 

well-founded apprehension—from the experience of years—that a limitation to the immigration of 

certain classes from China was essential to the peace of the community on the Pacific coast, and 

possibly to the preservation of our civilization there.” 

• “They were generally industrious and frugal. Not being accompanied by families, except in rare 

instances, their expenses were small; and they were content with the simplest fare, such as would not 

suffice for our laborers and artisans. The competition between them and our people was for this 

reason altogether in their favor, and the consequent irritation, proportionately deep and bitter, was 

followed, in many cases, by open conflicts, to the great disturbance of the public peace. The 

differences of race added greatly to the difficulties of the situation.” 

• “…their immigration was in numbers approaching the character of an Oriental invasion, and was a 

menace to our civilization.” (CA memo to Congress) 
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• “Many persons, however, both in and out of congress, were of opinion that, so long as the treaty 

remained unmodified, legislation restricting immigration would be a breach of faith with China.” 

• “The validity of [the Scott Act] . . . is assailed, as being in effect an expulsion from the country of 

Chinese laborers, in violation of existing treaties between the US and the government of China, and of 

rights vested in them under the laws of congress.” 

• “It must be conceded that the act of 1888 is in contravention of express stipulations of the treaty of 

1868, and of the supplemental treaty of 1880, but it is not on that account invalid, or to be restricted 

in its enforcement. The treaties were of no greater legal obligation than the act of congress.” 

• “…if the power mentioned is vested in congress, any reflection upon its motives, or the motives of any 

of its members in exercising it, would be entirely uncalled for.” 

• “This court is not a censor of the morals of other departments of the government; it is not invested 

with any authority to pass judgment upon the motives of their conduct.” 

• Re. War of 1812 and Mexican War (1846): “…any imputation by this or any other court of the US upon 

the motives of the members of congress who in either case voted for the declaration, would have been 

justly the cause of animadversion.” 

• “The province of the courts is to pass upon the validity of laws, not to make them, and, when their 

validity is established, to declare their meaning and apply their provisions. All else lies beyond their 

domain.” 

• “That the government of the US, through the action of the legislative department, can exclude aliens 

from its territory is a proposition which we do not think open to controversy. . . .If it could not 

exclude aliens it would be to that extent subject to the control of another power.” 

• “To preserve its independence, and give security against foreign aggression and encroachment, is the 

highest duty of every nation, and to attain these ends nearly all other considerations are to be 

subordinated. It matters not in what form such aggression and encroachment come, whether from the 

foreign nation acting in its national character, or from vast hordes of its people crowding in upon us.” 

• “If, therefore, the government of the US, through its legislative department, considers the presence 

of foreigners of a different race in this country, who will not assimilate with us, to be dangerous to 

its peace and security, their exclusion is not to be stayed because at the time there are no actual 

hostilities with the nation of which the foreigners are subjects.” 

• Essential acts of sovereignty: controlling borders and immigration. 

 

 

 


