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Question(s) Presented: Was attorney fee enhancement of 25% reasonable for a statutorily guaranteed fee 

award? 

 

Holdings: Fee-shifting statutes do not permit contingency enhancements beyond the lodestar amount. Court 

of Appeals reversed re. award of 25% enhancement of lodestar. 

 

Rationale: Contingency enhancements are unnecessary, impractical, and ineffective. 

 

Facts: Prevailing party in environmental case against Burlington, VT requested attorney fees with 25% 

contingency enhancement of lodestar amount ($49,506.87). 

 

Legal History, Prior Appeals & Trial Court Input: 

 Trial Court: Determined Dague was “prevailing party”; enhanced lodestar fee by 25% (but said 

anything greater would be a windfall for attorneys) 

 Appeals Court: affirmed fee award, since contingency enhancement question remained an open one. 

 

Appeals to Statute & Precedent: 

 42 U.S.C. § 6972(e): Solid Waste Disposal Act (SWDA): reasonable attorney fees awarded to prevailing 

party 

 33 U.S.C. § 1365(d): Clean Water Act (CWA): reasonable attorney fees awarded to prevailing party 

 42 U.S.C. § 7604(d): Clean Air Act (CAA): reasonable attorney fees awarded to prevailing party 

 PA v. Delaware Valley Citizens’ Council for Clean Air, 483 U.S. 711 (1987) (Delaware Valley II): federal 

fee-shifting statutes usually does not permit contingency enhancement (present case adopts this 

across the board). (Matter addressed, but not resolved.) 

 Blanchard v. Bergeron, 489 U.S. 87 (1989): rejects contingency in favor of lodestar. 

 Friends of the Earth v. Eastman Kodak Co., 834 F.2d 295, 298 (CA2 1987): re. contingency 

enhancements as motivation for bringing private suits in environmental cases 

 Lewis v. Coughlin, 801 F.2d 570, 576 (CA2 1986): re. contingency enhancements motivating private 

suits 
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 Flight Attendants v. Zipes, 491 U.S. 754, 758, n.2, 109 S.Ct. 2732, 2735, n.2, 105 L.Ed. 2d 639 (1989): 

reasonable attorney fees 

 Blum v. Stenson, 465 U.S. 886, 898 (1984): fee applicant has burden of showing why enhancement is 

necessary for determining a reasonable fee. 

 Hensley v. Eckerhart (US 1983): lodestar is easy to apply; want to avoid lots of extra litigation. 

 

Dicta/Discussion: 

 “Fees for legal services in litigation may be either ‘certain’ or ‘contingent’ (or some hybrid of the two). 

A fee is certain if it is payable without regard to the outcome of the suit; it is contingent if the 

obligation to pay depends on a particular result’s being obtained.” (560-561) 

o Contingent risk: 80% chance of winning = 20% risk 

 

 “The ‘lodestar’ figure has, as its name suggests, become the guiding light of our fee-shifting 

jurisprudence.” (562) 

 

 “We note at the outset that an enhancement for contingency would likely duplicate in substantial part 

factors already subsumed in the lodestar.” (562) 

o Risk is based on merits + difficulty of establishing them. 

o Difficulty: reflected in hours expended or higher hourly rate of skilled attorney. 

 

 If nonmeritorious claims would get a greater enhancement, there’d be more incentive to pursue such 

actions. “We think that an unlikely objective of the ‘reasonable fees’ provisions.” (563) 

 

 Scalia thinks it’s all or nothing: either compensate ALL fee-shifting cases with contingency 

enhancements, or NONE of them. How can you distinguish between them otherwise? 

 

 “Contingency enhancement is a feature inherent in the contingent-fee model (since attorneys factor in 

the particular risks of a case in negotiating their fee and in deciding whether to accept the case). To 

engraft this feature onto the lodestar model would be to concoct a hybrid scheme that resorts to the 

contingent-fee model to increase a fee award but not to reduce it. Contingency enhancement is 

therefore not consistent with our general rejection of the contingent-fee model for fee awards, nor is it 

necessary to the determination of a reasonable fee.” (566) 

 

 “Contingency enhancement would make the setting of fees more complex and arbitrary, hence more 

unpredictable, and hence more litigable.” (566) 
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Dissent #1: Blackmun w/ Stevens 

 “If a statutory fee consistent with market practices is ‘reasonable,’ and if in the private market an 

attorney who assumes the risk of nonpayment can expect additional compensation, then it follows 

that a statutory fee may include additional compensation for contingency and still qualify as 

reasonable.” (bcz that’s how it’s done in the marketplace.) (568) 

 

 Thinks that without the enhancements, it will be less likely that private citizens would be able to attract 

able attorneys to these cases. 

 

Dissent #2: O’Connor 

 “I continue to be of the view that in certain circumstances a ‘reasonable attorney’s fee should not be 

computed by the purely retrospective lodestar figure, but also must incorporate a reasonable incentive 

to an attorney contemplating whether or not to take a case in the first place.” (575) 

 

 “Because I can find no market-specific support for the 25% enhancement figure in the affidavits 

submitted by respondents in support of the fee request, I would vacate the judgment affirming the fee 

award and remand for a market-based assessment of a suitable enhancement for contingency.” (576) 

 

 


