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Question(s) Presented: Was the 1965 Amendment prohibiting the knowing destruction or mutilation of draft 

cards an unconstitutional abridgement of free speech? 

 

Holdings: No, the statute is not unconstitutional. 1st Circuit judgment is vacated. 

Test for government regulation of symbolic speech: 

1. Regulation should be unrelated to content; 

2. Should be narrowly tailored to achieve government interest. 

 

Rationale: It’s constitutional if the government’s interest outweighs the individual’s interest in freedom of 

expression. 

 

Facts: O’Brien and friends burned their draft cards on the steps of the South Boston Courthouse, in defiance of 

a federal law that prohibited this.  

 

Legal History, Prior Appeals & Trial Court Input: 

 Statute: a 1965 amendment to a 1948 draft card law added the part about it being a crime to mutilate 

or destroy the draft card, because guess what was happening. 

 

 District Court: Statute did not abridge First Amendment rights. 

 

 First Circuit Court: Statute WAS an unconstitutional abridgement of free speech, because it seemed to 

target those who were making public rather than private protests. 

 

Attorneys’ Arguments: 

 For O’Brien: 

o Act of burning draft card was symbolic speech; therefore statute infringes on freedom of 

expression. 

 First Amendment guarantee includes all modes of communicative expression. 

 

 

 



US Supreme Court 1968 United States v. O’Brien 
  FIRST AM:  SYMBOLIC  SPEECH 

Appeals to Statute & Precedent: 

 Universal Military Training and Service Act of 1948, Title 50, App., United States Code, Section 462 

(b): crime to forge, alter, knowingly destroy/mutilate/change draft card. 

 NAACP v. Button, 371 U.S. 415, 438 (1963): compelling government interest in suppressing freedom of 

expression 

 Bates v. Little Rock, 361 U.S. 516, 524 (1960): when government interest is justified in suppressing 

freedom of expression 

 Thomas v. Collins, 323 U.S. 516, 530 (1945): when government interest is justified in suppressing 

freedom of expression 

 

Dicta/Discussion: 

 “We note at the outset that the 1965 Amendment plainly does not abridge free speech on its face, and 

we do not understand O’Brien to argue otherwise.” (375) 

 The Amendment “on its face deals with conduct having no connection with speech. It prohibits the 

knowing destruction of certificates issued by the Selective Service System, and there is nothing 

necessarily expressive about such conduct.” (375) 

 “A law prohibiting destruction of Selective Service certificates no more abridges free speech on its face 

than a motor vehicle law prohibiting the destruction of drivers’ licenses, or a tax law prohibiting the 

destruction of books and records.” (375) 

 “We cannot accept the view that an apparently limitless variety of conduct can be labeled ‘speech’ 

whenever the person engaging in the conduct intends thereby to express an idea.” (376) 

 “This Court has held that when ‘speech’ and ‘nonspeech’ elements are combined in the same course of 

conduct, a sufficiently important governmental interest in regulating the nonspeech element can 

justify incidental limitations on First Amendment freedoms.” (376) 

o Compelling, substantial, subordinating, paramount, cogent, strong government interests. 

 “. . . we think it clear that a government regulation is sufficiently justified if it is within the 

constitutional power of the Government; if it furthers an important or substantial government 

interest; if the governmental interest is unrelated to the suppression of free expression; and if the 

incidental restriction on alleged First Amendment freedoms is n greater than is essential to the 

furtherance of that interest.” (377) 

 Lots of discussion of how important the draft cards are and why. 

o “We think it also apparent that the Nation has a vital interest in having a system for raising 

armies that functions with maximum efficiency and is capable of easily and quickly responding 

to continually changing circumstances. For these reasons, the Government has a substantial 

interest in assuring the continuing availability of issued Selective Service certificates.” (381) 

 “. . . both the governmental interest and the operation of the 1965 Amendment are limited to the 

noncommunicative aspect of O’Brien’s conduct.” (381-382) 

 


