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Question(s) Presented: Was the city’s Bias-Motivated Crime Ordinance overly broad, so that it restricted
speech otherwise protected under the First Amendment?
Holdings: Yes: the statute was overly broad and impermissibly content based. MN Supreme Court decision
reversed; case remanded.
Rationale: “the ordinance is facially unconstitutional in that it prohibits otherwise permitted speech solely on
the basis of the subjects the speech addresses.” (381)
Facts: Teenagers assembled wooden cross, put it in the yard of a black neighbor, and lit it on fire. City chose to
charge petitioner under the St. Paul Bias-Motivated Crime Ordinance.
Legal History, Prior Appeals & Trial Court Input:
 City: Punished offender under Bias-Motivated Crime Ordinance (for disorderly conduct).
 Trial Court: Ruled for petitioner to dismiss this count because ordinance was overly broad and
impermissibly content based.
 MN Supreme Court: Reversed trial court because prior MN case law allowed restrictions for “fighting
words,” which this ordinance hinted at because of clause about “arouses anger, alarm or resentment in
others.” Also within city’s interest to restrict bias-motivated threats.
Appeals to Statute & Precedent:
 St. Paul Bias-Motivated Crime Ordinance, St. Paul, Minn., Legis. Code § 292.02 (1990): “Whoever
places on public or private property a symbol, object, appellation, characterization or graffiti, including,
but not limited to, a burning cross or Nazi swastika, which one knows or has reasonable grounds to
know arouses anger, alarm or resentment in others on the basis of race, color, creed, religion or
gender commits disorderly conduct and shall be guilty of a misdemeanor.”
 In re Welfare of S.L.J., 263 N. W. 2d 412 (Minn. 1978): defining unprotected speech in terms of
fighting words
 Chaplinsky v. New Hampshire, 315 U.S. 568 (1942): unprotected speech that incites immediate
violence; “fighting words”
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Cantwell v. Connecticut, 310 U.S. 296, 309-311 (1940): Gov’t can’t proscribe speech because of
content
Texas v. Johnson, 491 U.S. 397, 406 (1989): Gov’t can’t proscribe speech because of content
Simon & Schuster, Inc. v. Members of N.Y. State Crime Victims Bd., 502 U.S. 105, 115 (1991): Contentbased regulations are presumptively invalid.
Consolidated Edison Co. of N. Y. v. Public Servo Comm’n of N.Y., 447 U.S. 530, 536 (1980): Contentbased regulations are presumptively invalid.
Police Dept. of Chicago v. Mosley, 408 U.S. 92, 95 (1972): Content-based regulations are
presumptively invalid.
Roth v. United States, 354 U.S. 476 (1957): obscenity is not protected speech
Beauharnais v. Illinois, 343 U.S. 250 (1952): defamation is not protected speech
New York Times Co. v. Sullivan, 376 U.S. 254 (1964): narrowed scope of exceptions for defamation
Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974): exceptions for defamation
Miller v. California, 413 U.S. 15 (1973): narrowed the scope of exceptions for obscenity
New York v. Ferber, 458 U.S. 747, 769, n. 24 (1982): SCOTUS is bound by state’s construction of an
ordinance.
Frisby v. Schultz, 487 U. S. 474 (1988): upholding content-neutral ban on targeted residential picketing
Carey v. Brown, 447 U.S. 455 (1980): “invalidating ban on residential picketing that exempted labor
picketing” (R.A.V., at 386).
Burson v. Freeman, 504 U.S. 191 (1992): First Amendment challenge to content-based statute re.
electioneering near polling places
Schenck v. United States, 249 U.S. 47, 52 (1919): shouting “fire!” in a crowded theatre is not protected
speech.
United States v. O’Brien, 391 U.S. 367, 376 (1968): Draft card. Test of justifiable regulation of symbolic
speech: not content-based; narrowly tailored to government interest.

Dicta/Discussion:
 Bound to MN Court’s construction of ordinance:
o “Accordingly, we accept the Minnesota Supreme Court’s authoritative statement that the
ordinance reaches only those expressions that constitute ‘fighting words’ within the meaning of
Chaplinsky.” (381)
 “Assuming, arguendo, that all of the expression reached by the ordinance is proscribable under the
‘fighting words’ doctrine, we nonetheless conclude that the ordinance is facially unconstitutional in
that it prohibits otherwise permitted speech solely on the basis of the subjects the speech addresses.”
(381)
 “The First Amendment generally prevents government from proscribing speech . . . or even expressive
conduct . . . because of disapproval of the ideas expressed. Content-based regulations are
presumptively invalid.” (382)
 However, there are a few traditionally limited areas of little to no social value:
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o “We have recognized that ‘the freedom of speech’ referred to by the First Amendment does
not include a freedom to disregard these traditional limitations.” (383)
“…the government may proscribe libel; but it may not make the further content discrimination of
proscribing only libel critical of the government.” (384)
IMPORTANT: gov’t cannot suppress the communication of particular ideas (as opposed to others in
same category)
“The proposition that a particular instance of speech can be proscribable on the basis of one feature
(e.g., obscenity) but not on the basis of another (e.g., opposition to the city government) is
commonplace and has found application in many contexts. We have long held, for example that
nonverbal expressive activity can be banned because of the action it entails but not because of the
ideas it expresses—so that burning a flag in violation of an ordinance against outdoor fires could be
punishable, whereas burning a flag in violation of an ordinance against dishonoring the flag is not.”
(385)
Speech can be regulated because of other features (like a noisy sound truck).
“As with the sound truck, however, so also with fighting words: The government may not regulate use
based on hostility—or favoritism—towards the underlying message expressed.” (386)
Concurrence worries about “underinclusiveness” limitation (that is, gov’t can’t proscribe certain
content without proscribing ALL possibilities of a certain form of speech).
o “That easy target is of the concurrences’ own invention. In our view, the First Amendment
imposes not an ‘underinclusiveness’ limitation but a ‘content discrimination’ limitation upon a
State’s prohibition of proscribable speech.” (387)
o State can prohibit proscribable expression only in certain media or markets (which might seem
“underinclusive,” but wouldn’t discriminate on the basis of content).
o “See, e.g., Sable Communications, 492 U.S., at 124-126 (upholding 47 U.S.C. § 223(b)(1), which
prohibits obscene telephone communications).” (387)
Entire class of speech can be proscribed for content-neutral reasons. (see 388-389)
Selectivity, valid distinctions within a class:
o Differential prohibitions possible—e.g., when State regulates price advertising in certain
industries where fraud is more likely; but not the same as prohibiting specific messages.
o Prohibition also justifiable if based on the secondary effects of speech, not content, or if
content violates another law (treason, sex-discrimination).
MN Ordinance: facially unconstitutional, because the “fighting words” which are targeted are those
that insult, or provoke violence, “on the basis of race, color, creed, religion or gender.”
o “Displays conveying abusive invective, no matter how vicious or severe, are permissible unless
they are addressed to one of the specified disfavored topics.” (391)
o “The First Amendment does not permit St. Paul to impose special prohibitions on those
speakers who express views on disfavored subjects.” (391)
o “In its practical operation, moreover, the ordinance goes even beyond mere content
discrimination, to actual viewpoint discrimination.” (391)
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o “St. Paul have no such authority to license one side of a debate to fight freestyle, while
requiring the other to follow Marquis of Queensberry rules.” (392)
o MN ordinance particularly targets messages based on racial supremacy. Regardless of how
offensive this sort of speech is, the government should not punish it by putting a selective
limitation on it. Majority opinions should not be heard at the expense of minority views.
“…the reason why fighting words are categorically excluded from the protection of the First
Amendment is not that their content communicates any particular idea, but that their content
embodies a particularly intolerable (and socially unnecessary) mode of expressing whatever idea the
speaker wishes to convey.” (393)
o St. Paul didn’t target a MODE of expression, but particular CONTENT.
 “Selectivity of this sort creates the possibility that the city is seeking to handicap the
expression of particular ideas.” (394)
o City didn’t target “secondary effects” of speech but primary persuasive content.
City claims that it’s protecting rights of historically vulnerable groups, and that therefore the regulation
of expression is “narrowly tailored to serve compelling state interests.” (395)
o Court doubts that this accurately describes the purpose of the law: since there are contentneutral ways of promoting the basic human rights of these groups.
A facially content-based statute creates the danger of censorship.
“The dispositive question in this case, therefore, is whether content discrimination is reasonably
necessary to achieve St. Paul’s compelling interests; it plainly is not. An ordinance not limited to the
favored topics, for example, would have precisely the same beneficial effect.” (395-396)
“Let there be no mistake about our belief that burning a cross in someone’s front yard is
reprehensible. But St. Paul has sufficient means at its disposal to prevent such behavior without
adding the First Amendment to the fire.” (396)

Concurrence #1: White (Blackmun, O’Connor, and a little bit of Stevens)
 These guys just agree that the judgment of the MN Supreme Court should be reversed.
 Problem: Court decided questions that weren’t asked when they granted review. Majority adopts a
novel theory that petitioner decidedly did not raise—i.e., that some historically unprotected speech
(like fighting words) is actually PROTECTED if gov’t is controlling content in a biased way. The control
MUST be content-neutral, or it doesn’t stand.
 “…in the present case, the majority casts aside long-established First Amendment doctrine without the
benefit of briefing and adopts an untried theory. This is hardly a judicious way of proceeding, and the
Court’s reasoning in reaching its result is transparently wrong.” (398)
 Doesn’t like the majority’s explanation that even those categories of speech traditionally held to be
unprotected are essentially protected by the First Amendment in that the gov’t can’t regulate SOME
fighting words (for example) “more strictly than others because of their content.” (White, J.,
concurring, at 401)
 “…the Court’s insistence on inventing its brand of First Amendment underinclusiveness puzzles me.”
(White, J., concurring, at 402)
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Thinks that ordinance could have stood on the basis of compelling government interest under strict
scrutiny review & the Equal Protection Clause.
o “This selective regulation reflects the city’s judgment that harms based on race, color, creed,
religion, or gender are more pressing public concerns than the harms caused by other fighting
words. In light of our nation’s long and painful experience with discrimination, this
determination is plainly reasonable. Indeed, as the majority concedes, the interest is
compelling. Ante, at 395.” (407)
Cf. the problem of sexually harassing speech under Title VII: majority seems to place the regulation of
such speech out of bounds, because it is content-based.
Would decide the case based on overbreadth doctrine, which provides an exception to a challenge to a
statute that discriminates between speech that is protected in some contexts and unprotected in
others. (see 411ff.)
o If a person’s activities are not protected by the First Amendment, but his expression IS
protected, he may challenge the statute for being overbroad.
o Danger of chilling speech if statute is overbroad.
o Only invoked when overbreadth is demonstrable and substantial, unmitigated by limitations.
o SCOTUS must consider MN SC’s interpretation, not statute itself, to determine overbreadth.
o “I agree with petitioner that the ordinance is invalid on its face. Although the ordinance as
construed reaches categories of speech that are constitutionally unprotected, it also
criminalizes a substantial amount of expression that—however repugnant—is shielded by the
First Amendment.” (413)
o “The MN SC erred in its application of the Chaplinsky fighting words test and consequently
interpreted the St. Paul ordinance in a fashion that rendered the ordinance facially overbroad.”
(413)
 Chaplinsky says fighting words inflect injury/immediate breach of peace.
 MN SC said this meant that those injuries are inflicted by the very utterance of verbal or
symbolic speech.
 “Our fighting words cases have made clear, however, that such generalized reactions
are not sufficient to strip expression of its constitutional protection. The mere fact
that expressive activity causes hurt feelings, offense, or resentment does not render
that expression unprotected.” (414)
 Ordinance “reaches conduct that is unprotected,” but “it also makes criminal expressive
conduct that causes only hurt feelings, offense, or resentment, and is protected by the
First Amendment.” (414)
“Today, the Court has disregarded two established principles of First Amendment law without
providing a coherent replacement theory. Its decision is an arid, doctrinaire interpretation, driven by
the frequently irresistible impulse of judges to tinker with the First Amendment. The decision is
mischievous at best and will surely confuse lower courts. I join the judgment, but not the folly of the
opinion.” (415)
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Concurrence #2: Blackmun (1.5 pp.)
 Concurs in judgment, but:
o “I regret what the Court has done in this case. The majority opinion signals one of two
possibilities: It will serve as precedent for future cases, or it will not. Either result is
disheartening.” (Blackmun, J., concurring in judgment, at 415)
 “In the first instance, by deciding that a State cannot regulate speech that causes great harm unless it
also regulates speech that does not (setting law and logic on their heads), the Court seems to abandon
the categorical approach, and inevitably to relax the level of scrutiny applicable to content-based
laws.” (Blackmun, J., concurring in judgment, at 415)
 “The simple reality is that the Court will never provide child pornography or cigarette advertising the
level of protection customarily granted political speech.” (Blackmun, J., concurring in judgment, at 415)
 Thinks that maybe “the Court manipulated doctrine to strike down an ordinance whose premise it
opposed, namely, that racial threats and verbal assaults are of greater harm than other fighting
words.” (Blackmun, J., concurring in judgment, at 415)
 Thinks the people of St. Paul should be able to decide to punish race-based fighting words, but agrees
with the judgment because the ordinance ends up prohibiting protected speech, too.
Concurrence #3: Stevens
 Concurs in judgment, but:
o “Conduct that creates special risks or causes special harms may be prohibited by special rules.”
(Stevens, J., concurring in judgment, at 416)
 Cf. threats based on race or religion v. threats based on sports team affiliation
o Thinks ordinance is constitutional—except that he agrees it is overbroad.
 Questions about this MN ordinance:
o Is it too broad—punishing too much speech?
o Is it too narrow—not punishing enough speech?
 Presumptions:
o Fighting words are categorically unprotected.
o Content-based regulation is presumptively unconstitutional.
o (But we’ve never held these principles absolutely, which is where the majority and Justice
White go wrong.)
 Chaplinsky articulates the categorical approach to First Amendment jurisprudence—utterances with
low social value vs. impact on order and morality of community.
 “The Court today revises this categorical approach.” (Stevens, J., concurring in judgment, at 418)
o Majority: laws can regulate SOME aspects of speech, but not others (i.e., noise but not
content). “Thus, obscene antigovernment speech may be regulated because it is obscene, but
not because it is antigovernment.” (Stevens, J., concurring in judgment, at 418)
 “As an initial matter, the Court’s revision of the categorical approach seems to me something of an
adventure in a doctrinal wonderland, for the concept of ‘obscene antigovernment’ speech is
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fantastical.” (Stevens, J., concurring in judgment, at 418) (“highly speculative hypothetical,” at 419,
because by definition “obscene” speech can’t have the value of “antigovernment” expression.)
“Drawing on broadly worded dicta, the Court establishes a near-absolute ban on content-based
regulations of expression and holds that the First Amendment prohibits the regulation of fighting
words by subject matter.” (Stevens, J., concurring in judgment, at 419)
Absolutism: gov’t must either proscribe ALL speech or no speech at all within a proscribable category.
(419)
“The hypothetical and illusory category of these two exceptions persuades me that either my
description of the Court’s analysis is accurate or that the Court does not in fact mean much of what it
says in its opinion.” (Stevens, J., concurring in judgment, at 419)
Actually, absolutism in this area isn’t the reality—if a distinction can be made between certain types of
speech within a category, and one has worse effects than the other, then differential regulation is
warranted.
o “. . . our decisions demonstrate that content-based distinctions, far from being presumptively
invalid, are an inevitable and indispensable aspect of a coherent understanding of the First
Amendment.” (Stevens, J., concurring in judgment, at 420)
Content of speech IS a valid thing to consider in First Amendment fighting words cases.
“. . . the level of protection given to speech depends upon its subject matter.” (Stevens, J., concurring
in judgment, at 421)
“Our First Amendment decisions have created a rough hierarchy in the constitutional protection of
speech. Core political speech occupies the highest, most protected position; commercial speech and
nonobscene, sexually explicit speech are regarded as a sort of second-class expression; obscenity and
fighting words receive the least protection at all.” (Stevens, J., concurring in judgment, at 422)
o Strangely, the majority’s ruling seems to give fighting words MORE protection than commercial
speech. This unprotected category of speech is protected so long as what’s being regulated is
the specific content of the speech.
Why couldn’t St. Paul decide that certain kinds of threats are more severe than others (as the threat to
the President is more serious, and therefore more proscribable, than other kinds of speech)? (424)
“St. Paul has determined—reasonably, in my judgment—that fighting-word injuries ‘based on race,
color, creed, religion or gender’ are qualitatively different and more severe than fighting-word
injuries based on other characteristics.” (Stevens, J., concurring in judgment, at 425)
Not sure about categorical approach, though it has some appeal: “Either expression is protected or it is
not—the categories create safe harbors for governments and speakers alike.” (Stevens, J., concurring
in judgment, at 426)
o “But this approach sacrifices subtlety for clarity and is, I am convinced, ultimately unsound.”
(Id.) [Stevens likes nuanced approaches: “The quest for doctrinal certainty through the
definition of categories and subcategories is, in my opinion, destined to fail.” Id.]
Emphasizes importance of CONTEXT. (427)

US Supreme Court





1992

R.A.V. v. City of St. Paul
1ST AM: CROSS BURNING

o “A word is not a crystal, transparent and unchanged, it is the skin of a living thought and may
vary greatly in color and content according to the circumstances and the time in which it is
used.” Towne v. Eisner, 245 U.S. 418, 425 (Holmes, J., 1918).
“Unlike the Court, I do not believe that all content-based regulations are equally infirm and
presumptively invalid; unlike JUSTICE WHITE, I do not believe that fighting words are wholly
unprotected by the First Amendment.” (Stevens, J., concurring in judgment, at 428)
“Just as the statute prohibiting threats against the President is justifiable because of the place of the
President in our social and political order, so a statute prohibiting race-based threats is justifiable
because of the place of race in our social and political order. Although it is regrettable that race
occupies such a place and is so incendiary an issue, until the Nation matures beyond that condition,
laws such as St. Paul’s ordinance will remain reasonable and justifiable.” (Stevens, J., concurring in
judgment, at 433 n.9)
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Commentary:
Legal Writing Notes:
 Citations in middle of sentence (Scalia):
The First Amendment generally prevents government from proscribing speech, see, e.g., Cantwell v.
Connecticut, 310 U.S. 296, 309-311 (1940), or even expressive conduct, see, e.g., Texas v. Johnson, 491
U.S. 397, 406 (1989), because of disapproval of the ideas expressed.
Our decisions since the 1960’s have narrowed the scope of the traditional categorical exceptions for
defamation, see New York Times Co. v. Sullivan, 376 U.S. 254 (1964); Gertz v. Robert Welch, Inc., 418
U.S. 323 (1974); see generally Milkovich v. Lorain Journal Co., 497 U.S. 1, 13-17 (1990), and for
obscenity, see Miller v. California, 413 U.S. 15 (1973), but a limited categorical approach has remained
an important part of our First Amendment jurisprudence.


Citing Concurrence in case already mentioned, in a list of cases:
. . . id., at 124 (Kennedy, J., concurring in judgment);



Citing cases mentioned in full earlier in the opinion:
We have sometimes said that these categories of expression are “not within the area of
constitutionally protected speech,” Roth, supra, at 483; Beauharnais, supra, at 266; Chaplinsky, supra,
at 571-572, or that the “protection of the First Amendment does not extend” to them, communications
of Cal., Inc. v. FCC, 492 U.S. 115, 124 (1989).



Citing case mentioned in full earlier:
We recently acknowledged this distinction in Ferber, 458 U.S., at 763 . . .



Citing Law Review article:
Such statements must be taken in context, however, and are no more literally true than is the
occasionally repeated shorthand characterizing obscenity “as not being speech at all,” Sunstein,
Pornography and the First Amendment, 1986 Duke L. J. 589, 615, n. 46.



Citing book with multiple authors & edition:
. . . see generally R. Stern, E. Gressman, & S. Shapiro, Supreme Court Practice 361 (6th ed.1986).
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Majority Opinion
Reverses MN Supreme Court’s decision because St. Paul’s Bias-Motivated Crime Ordinance is overly
broad and unconstitutionally content-based.
The problem: you can’t proscribe even unprotected categories of speech based on CONTENT.
Proscriptions on speech that are content-based are presumptively invalid.

Concurrence #1: White
Agrees that MN Supreme Court’s decision should be reversed because the ordinance is overly broad.
Problem with Majority Opinion: Essentially the majority is saying that even unprotected speech (like
“fighting words”) is protected if the government is regulating it on the basis of content.
Better approach: decide the case based on overbreadth doctrine & strict scrutiny. (Hurt feelings aren’t
a valid reason for restricting speech.)

Concurrence #2: Blackmun
Agrees that MN Supreme Court’s decision should be reversed because the ordinance is overly broad.
Problem with Majority Opinion: Court seems to be abandoning the categorical approach and is maybe
striking down this ordinance because it doesn’t like its premise (that racist fighting words should be
regulated).
Better approach: let the city restrict racist fighting words, but in a way that is not so broad that other
instances of protected speech get swept into the regulation.
Concurrence #3: Stevens
Agrees that MN Supreme Court’s decision should be reversed because the ordinance is overly broad.
Problem with Majority Opinion (and J. White’s concurrence): These writers seem to assume that
content-based restriction of speech is ALWAYS presumptively unconstitutional, but that’s not the
reality on the ground. They also assume that all fighting words are unprotected, but that’s not the case
in our First Amendment precedent.
Better approach: Regulate different kinds of speech differently, depending on how much harm they
are likely to cause; pay attention to category of speech AS WELL AS context and content.

