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Gravamen/Question(s) at issue: Can the school district “punish a student for expressive conduct that
originated outside of the schoolhouse, did not disturb the school environment and was not related to any
school sponsored event”? (207)
Holdings: “We hold that, under these circumstances, the First Amendment prohibits the school from reaching
beyond the schoolyard to impose what might otherwise be appropriate discipline.” (207)
Rationale: “It would be an unseemly and dangerous precedent to allow the state, in the guise of school
authorities, to reach into a child’s home and control his/her actions there to the same extent that it can
control that child when he/she participates in school sponsored activities.” (216)
Facts: High school student used grandmother’s computer to create a fake profile of his principal on MySpace.
Other students copied the first, but much more vulgarly. Student used computer in Spanish classroom to
access the profile. School went to lengths to limit computer access before winter break, including cancelling
computer programming classes. Justin was the only student punished.
Prior Appeals & Trial Court Input:
 School District (Dec. 2005): punished student for conduct: 10-day out-of-school suspension; placement
in alternative ed program for rest of school year; banned from all extracurricular activities &
graduation ceremony. Expulsion was also an option.
 District Court (2006): summary judgment in favor of student on First Amendment claim. “The court
ruled that the parents may assert a claim for a violation of their own due process right to ‘raise,
nurture, discipline and educate their children’ based on a school district’s punishment for speech the
child uttered in the family home.” (210-211)
 Third Circuit: School district appealed DC’s summary judgment. Court originally affirmed District Court
(2010)
 Third Circuit (2011): vacated previous opinion; ordered rehearing en banc.
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Appeals to Statute & Precedent:
 Doe v. MySpace, Inc., 474 F.Supp.2d 843, 845 (W.D.Tex.2007): explaining what MySpace is.
 Tinker (U.S. 1969)
 42 U.S.C. § 1983: Civil action for deprivation of rights
 Fraser (U.S. 1986): lewd public speech
 Cohen v. California, 403 U.S. 15, 91 S.Ct. 1780, 29 L.Ed.2d 284 (1971): Court struck down adult’s
conviction for disorderly conduct because he wore a jacket with an obscenity about the draft on it into
a courthouse. Fraser court distinguished this case: Standard for adult free expression different from
students in public school. (Tinker’s armband okay, but not Cohen’s jacket. Fraser at 682.)
 Hazelwood School District v. Kuhlmeier (U.S. 1988): school newspaper, articles on pregnancy &
divorce. School control over school-sponsored speech.
 Morse v. Frederick, 551 U.S. 393, 127 S.Ct 2618, 168 L.Ed.2d 290 (2007): banner promoting drugs at
off-campus school event. Special school environment & interest in NOT promoting drug use meant that
Frederick’s 1st Am rights were not violated by punishment. LOCATION of event (outside schoolhouse
gates) was superseded by PURPOSE (school event).
 Thomas v. Board of Educ., 607 F.2d 1043 (2d Cir. 1979): Students suspended for producing satirical
publication, some of which was worked on at the school. Distribution happened off-campus and after
hours, and most of the work was done away from school. “The Court of Appeals for the Second Circuit
concluded that the students’ conduct was not sufficiently related to the school to justify the school’s
exercise of authority.” (Layshock at 215) Nexus was de minimis.
 Saxe v. State College Area School District, 240 F.3d 200, 213 (3d Cir. 2001): re. lewd, vulgar, offensive
speech (not protected); reasonable projection of disruption is sufficient to restrict student speech
 J.S. v. Bethlehem Area School District (PA 2002)
 Wisniewski v. Bd. of Educ. Of Weedsport Cent. Sch. Dist., 494 F.3d 34 (2d Cir. 2007): student speech
on internet
 Doninger v. Niehoff, 527 F.3d 41 (2d Cir. 2008): student speech on internet: class officer posted insults
towards admins on blog, and was prevented from running for senior class secretary. Foreseeable risk
of substantial disruption due to off-campus speech.
 J.S. v. Blue Mountain School District, 650 F.3d 915 (3d Cir.2011): no substantial disruption, so offcampus speech was protected. Interesting issues raised in concurrence & dissent, tho, about
ubiquitous nature of internet.
 Schenck v. U.S., 249 U.S. 47, 52, 39 S.Ct. 247, 63 L.Ed. 470 (1919): free speech & falsely shouting “fire”
in a theater
Attorneys’ Arguments:
 For District:
o Speech originated on-campus because student went to School District’s website and got
principal’s photo.
o Speech was aimed at school; it was reasonable to suppose that the District authorities would
see it sometime.
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o J.S. v. Bethlehem (PA 2002) & Wisniewski v. Bd. of Ed. (2d Cir. 2007) & Doninger v. Niehoff (2d
Cir. 2008) permit District response to student speech on internet.
 Contra: school disruption in each of these cases was substantial enough to warrant
District discipline.

Dicta & Discussion:
 “At the outset, it is important to note that the district court found that the District could not
‘establish[] a sufficient nexus between Justin’s speech and a substantial disruption of the school
environment[,]’ Layshock, 496 F.Supp.2d at 600, and the School District does not challenge that finding
on appeal.” (214)


“The School District’s attempt to forge a nexus between the School and Justin’s profile by relying upon
his ‘entering’ the District’s website to ‘take’ the District’s photo of Trosch is unpersuasive at best. The
argument equates Justin’s act of signing onto a web site with the kind of trespass he would have
committed had he broken into the principal’s office or a teacher’s desk; and we reject it.” (214-215)




Thomas v. Board of Educ. (2d Cir. 1979) as persuasive case: de minimis nexus
“…because the School District concedes that Justin’s profile did not cause disruption in the school,
we do not think that the First Amendment can tolerate the School District stretching its authority
into Justin’s grandmother’s home and reaching Justin while he is sitting at her computer after school
in order to punish him for the expressive conduct that he engaged in there.” (216)




Morse: off-campus speech, but a school event
Fraser: if the speech had been off-campus, it would have been protected. (From Morse, at 404)



Re. District’s argument that speech became on-campus speech because target audience was school
community (and it ended up there), and under Fraser the speech was lewd and vulgar.
o “…we have taken care to stress that the District does not now challenge the district court’s
finding that Justin’s conduct did not result in any substantial disruption. Moreover, when
pressed at oral argument, counsel for the School District conceded that the District was relying
solely on the fact that Justin created the profile of Trosch, and not arguing that it created any
substantial disruption in the school. However, as noted above, Fraser does not allow the
School District to punish Justin for expressive conduct which occurred outside the school
context.” (219)



“We believe the cases relied upon by the School District stand for nothing more than the rather
unremarkable proposition that schools may punish expressive conduct that occurs outside of school, as
if it occurred inside the ‘schoolhouse gate,’ under certain very limited circumstances, none of which
are present here.” (219)
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Concurrence: Jordan (with Vanaskie)
 Same day: en banc decision in J.S. v. Blue Mountain School District, 650 F.3d 915 (3d Cir.2011)
 Unresolved in both cases: Whether Tinker disruption test can be applicable to off-campus speech.
(These justices believe that it is applicable, and if we don’t clarify, people might think they can get
away with anything just because their speech is LOCATED off-campus.)


“For better or for worse, wireless internet access, smart phones, tablet computers, social networking
services like Facebook, and stream-of-consciousness communications via Twitter give an omnipresence
to speech that makes any effort to trace First Amendment boundaries along the physical boundaries of
a school campus a recipe for serious problems in our public schools.” (218-19)



“The problem is not in knowing where a speaker was when uttering or otherwise creating speech. Like
other historical facts, where a speaker said something is a matter that can be decided by typical factfinding techniques. If the point of the J.S. concurrence is not to question where the speaker was
physically so much as to question how to characterize the speech itself, i.e., as having on-campus or
off-campus effects, then the definitional exercise only obscures the effort to answer the central
dilemma, which is how to balance the need for order in our public schools with respect for free
speech.” (221) (IOW, apply Tinker; don’t get all tied up in knots about LOCATION.)



“With the tools of modern technology, a student could, with malice aforethought, engineer egregiously
disruptive events and, if the trouble-maker were savvy enough to tweet the organizing
communications from his or her cellphone while standing one foot outside school property, the school
administrators might succeed in heading off the actual disruption in the building but would be left
powerless to discipline the student.” (221) (That is, IF all we cared about was LOCATION.)



“…it is hard to see how words that may cause pandemonium in a public school would be protected by
the First Amendment simply because technology now allows the timing and distribution of a shout [cf.
Schenck] to be controlled by someone beyond the campus boundary.” (222)



“Tinker allows school officials to discipline students based on a reasonable forecast of substantial
disruption, without waiting for the chaos to actually hit the hallways.” (222)



“In short, nothing in the First Amendment requires administrators to check their common sense at the
school house door.” (222)
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Legal Writing Notes:
 Adjusting punctuation in a quote/mid-sentence cite:
“At the outset, it is important to note that the district court found that the District could not
‘establish[] a sufficient nexus between Justin’s speech and a substantial disruption of the school
environment[,]’ Layshock, 496 F.Supp.2d at 600, and the School District does not challenge that finding
on appeal.”


Spacing:
Doninger v. Niehoff, 527 F.3d 41 (2d Cir.2008)  No space before year



Quoting previous opinion in concurrence:
…as the opinion for our Court notes, “the [Hermitage School] District does not now challenge the …
finding that [the student’s] conduct did not result in any substantial disruption[,]” Op. at 219.




Page Spreads: 937–38 / 947–48
Italics:
See J.S. Dissent, 650 F.3d at 947–48
Quoting Dissent of a case already cited:
See J.S. Dissent, 650 F.3d at 947–48
Quoting Concurrence of a case already cited:
J.S. Concurrence, 650 F.3d at 940




