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Question(s) Presented: Did the school district’s prohibition against armbands violate the students’ right to 

free speech? 

 

Holdings: Yes, the school district’s prohibition did violate the students’ First Amendment right to free speech.  

Lower courts’ ruling reversed and remanded. 

 

Rationale: 

 “…the wearing of armbands in the circumstances of this case was entirely divorced from actually or 

potentially disruptive conduct by those participating in it. It was closely akin to ‘pure speech’ which, we 

have repeatedly held, is entitled to comprehensive protection under the First Amendment.” (505-506) 

 

Facts: 1965: Students planned to wear armbands to publicize their support of a truce in the Vietnam War. 

Principals of their schools became aware of the plan and published a rule against it; kids went ahead and were 

suspended until they were willing to return without the armbands. 

 

Legal History, Prior Appeals & Trial Court Input: 

 District Court (1966): Petitioners sued school district, asking for an injunction against discipline. Court 

ruled in favor of school district 

 Eighth Circuit (en banc) (1967): Affirmed without opinion, court equally divided. 

 Supreme Court: Granted cert. in 1968. Reversed, 1969. 

 

Appeals to Statute & Precedent: 

 Burnside v. Byars, 363 F. 2d 744 (5th Cir. 1966): the wearing of symbols can’t be prohibited unless 

there’s a substantial disruption of the learning environment. 

 Meyer v. Nebraska, 262 U. S. 390 (1923): Due Process clause of 14th Am “prevents States from 

forbidding the teaching of a foreign language to young students.” (506) (Also: we’re not in the business 

of creating cookie-cutter citizens; see Meyer, at 402.) 

 Pierce v. Society of Sisters, 268 U. S. 510 (1925): First Amendment rights of parents to direct their 

children’s education 
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 Stromburg v. California, 283 U. S. 359 (1931): protected speech: displaying a red flag (Communist 

party association) against CA state law. 

 West Virginia v. Barnette, 319 U. S. 624 (1943): types of symbolic acts protected by First Amendment: 

compulsory flag salute. 

 Thornhill v. Alabama, 310 U. S. 88 (1940): speech acts protected by First Amendment: picketing. 

 McCollum v. Board of Education, 333 U. S. 203 (1948): religious education in public school setting 

violated student’s First Amendment rights 

 Terminiello v. Chicago, 337 U. S. 1 (1949): city’s breach of peace ordinance violated right of expression 

 Sweezy v. New Hampshire, 354 U. S. 234 (1957): state could not compel disclosures from witness (Due 

Process case) 

 Engel v. Vitale, 370 U. S. 421 (1962): reading of school prayer & establishment clause of 1st Am 

 Edwards v. South Carolina, 372 U. S. 229 (1963): speech acts protected by First Amendment: Civil 

Rights protesters—freedom of speech, assembly, and petition. 

 Brown v. Louisiana, 383 U. S. 131 (1966): speech acts protected by First Amendment: Civil Rights 

 Keyishian v. Board of Regents, 385 U. S. 589 (1967): NY’s provisions that public servants (such as profs 

at State University) renounce Communism are so overly broad and vague that they are 

unconstitutional. (Marketplace of ideas necessary for robust nation; Brennan, at 603.) 

 

Dicta/Discussion: 

 “It can hardly be argued that either students or teachers shed their constitutional rights to freedom of 

speech or expression at the schoolhouse gate.” (506) 

 From WV v. Barnette (Justice Jackson): “The Fourteenth Amendment, as now applied to the States, 

protects the citizen against the State itself and all of its creatures—Boards of Education not excepted.” 

(319 U. S., at 637) 

 “Our problem lies in the area where students in the exercise of First Amendment rights collide with the 

rules of the school authorities.” (507) 

 “Our problem involves direct, primary First Amendment rights akin to ‘pure speech.’” (508) 

 “…in our system, undifferentiated fear or apprehension of disturbance is not enough to overcome the 

right to freedom of expression. Any departure from absolute regimentation may cause trouble. Any 

variation from the majority’s opinion may inspire fear. Any word spoken, in class, in the lunchroom, or 

on the campus, that deviates from the views of another person may start an argument or cause a 

disturbance. But our Constitution says we must take this risk . . .; and our history says that it is this sort 

of hazardous freedom—this kind of openness—that is the basis of our national strength and of the 

independence and vigor of Americans who grow up and live in this relatively permissive, often 

disputatious, society.” (508-509) 

 “In order for the State in the person of school officials to justify prohibition of a particular expression of 

opinion, it must be able to show that its action was caused by something more than a mere desire to 

avoid the discomfort and unpleasantness that always accompany an unpopular viewpoint.” (509) 

 Adopts “materially and substantially interfere” rubric from Burnside v. Byars. (509) 
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 Findings: no material disruption: “On the contrary, the action of the school authorities appears to have 

been based upon an urgent wish to avoid the controversy which might result from the expression, 

even by the silent symbol of armbands, of opposition to this Nation’s part in the conflagration in 

Vietnam.” (510) 

 Particular symbol was singled out for prohibition (not even Iron Cross of Nazis!).  

o “Clearly, the prohibition of expression of one particular opinion, at least without evidence that 

it is necessary to avoid material and substantial interference with schoolwork or discipline, is 

not constitutionally permissible.” (511) 

 “In our system, state-operated schools may not be enclaves of totalitarianism.” (511) 

 “Students in school as well as out of school are ‘persons’ under our Constitution. They are possessed of 

fundamental rights which the State must respect, just as they themselves must respect their 

obligations to the State.” (511) 

 “In the absence of a specific showing of constitutionally valid reasons to regulate their speech, 

students are entitled to freedom of expression of their views.” (511) 

 Notes that educational environment doesn’t just encompass the classroom, but also the interaction 

between students in their free times: “A student’s rights, therefore, do not embrace merely the 

classroom hours. When he is in the cafeteria, or on the playing field, or on the campus during the 

authorized hours, he may express his opinions, even on controversial subjects like the conflict in 

Vietnam, if he does so without ‘materially and substantially interfering with the requirements of 

appropriate discipline in the operation of the school’ and without colliding with the rights of others.” 

(512-513; quoting Burnside at 749) 

 “Under our Constitution, free speech is not a right that is given only to be so circumscribed that it 

exists in principle but not in fact.” (513)  

 

Concurrence #1:  Potter Stewart 

 Doesn’t think students’ First Amendment rights are “co-extensive with those of adults” (515). 

 See Ginsberg v. New York, 390 U. S. 629 (1968): sale of sexually explicit magazines to a teen; obscenity 

not within area of protected speech when it came to minors. Stewart concurred, emphasizing minors’ 

incapacity for decisionmaking.  

 See also Prince v. Massachusetts, 321 U. S. 158 (1944): Jehovah’s Witness & child labor laws. Authority 

of government to regulate actions and treatment of children, even restricting parental authority 

sometimes.  

 

Concurrence #2: Byron White 

 There’s a distinction being made here between speech made of words and “speech” made of acts. 

 I don’t endorse everything written in the seminal opinion of Burnside. 
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Dissent #1: Hugo Black (= Curmudgeon in Chief) 

 Heavy on the disapproval re. stripping the “elected school officials” of their authority.  

 “…the crucial remaining questions are whether students and teachers may use the schools at their 

whim as a platform for the exercise of free speech—‘symbolic’ or ‘pure’—and whether the courts will 

allocate to themselves the function of deciding how the pupils’ school day will be spent.” (517) 

 Cox v. Louisiana, 379 U. S. 536, 554 (1965): rights of free speech & assembly don’t give people 

permission to give speeches anywhere and whenever they please. 

 Pretty sure there was disruption (at least distraction, as students’ minds were “diverted . . . to thoughts 

about the highly emotional subject of the Vietnam war,” 518). 

 “And I repeat that if the time has come when pupils of state-supported schools, kindergartens, 

grammar schools, or high schools, can defy and flout orders of school officials to keep their minds on 

their own schoolwork, it is the beginning of a new revolutionary era of permissiveness in this country 

fostered by the judiciary.” (518) 

 “The original idea of schools, which I do not believe is yet abandoned as worthless or out of date, was 

that children had not yet reached the point of experience and wisdom which enabled them to teach all 

of their elders. It may be that the Nation has outworn the old-fashioned slogan that ‘children are to be 

seen not heard,’ but one may, I hope, be permitted to harbor the thought that taxpayers send children 

to school on the premise that at their age they need to learn, not teach.” (522) 

 “Of course, students, like other people, cannot concentrate on lesser issues when black armbands are 

being ostentatiously displayed in their presence to call attention to the wounded and dead of the war, 

some of the wounded and the dead being their friends and neighbors. It was, of course, to distract the 

attention of other students that some students insisted up to the very point of their own suspension 

from school that they were determined to sit in school with their symbolic armbands.” (524) 

 “The schools of this Nation have undoubtedly contributed to giving us tranquility and to making us a m 

ore law-abiding people. Uncontrolled and uncontrollable liberty is an enemy to domestic peace.” (524) 

 “This case . . ., wholly without constitutional reasons in my judgment, subjects all the public schools in 

the country to the whims and caprices of their loudest-mouthed, but maybe not their brightest, 

students.” (525) 

 

Dissent #2: John Harlan 

 Seems like the school district acted in good faith and wasn’t singling out a particular kind of expression, 

so the judgment below should have stood. 

 


